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- The Civil
debate over tH

ineffectivenes

e]ections

'underworked and overpa1d

been some subs

Ca

PREFACE

Service Reform Act of 1978 was the culmination of a

e federel bureaucracy and its elleged effectiveness or
s. It has lqng been a favorite issue in Presidéntiai
ndidates usually charge that federal bureeucrats are‘
It appears that in recent years there has

tance to those charges, and that 1s why Congress f1na11y

enacted the 1e§1slat10n

The purpose of th1s paper w111 be to exam1ne reasons fcr the

]eg1s]at1on, t

its impact.

: _prior to 1978

~ President

management, ar

and competentl
to argue with
in making eval
employees has

standards.

A major o

1978 legislati

T

0. examine the prov1s1ons of the 1eg1s]at1on and to evaiuate
h1s w111 be done by pr1mar11y rev1ew1ng the cond1t1ons

under the reg1me of the now defunct Civil Serv1ce Comm1ss1@n.
Carter, who was committed to the principles ofemodern _

gued that governmental workers must penfdrm efficient]y.
y:and with public confidence. It is a difficult.thesié
assuming that one can be sati;fied with the criteria_uéed
sations. MeasuringAefficiency and productivity of public |

been difficult because there are oftentimes no measurable

verhaul of the Civil Service was 1ong—overdne, and the

on proved to be the most comprehensive since the estab-

lishment of the Civi] Service System with the Pendleton Act in 1883.

It was necessi

contradictory

as a result of

tated because the Civil Service Commission had developed
roles of being administrator, appeals bnard and'edjudicator

a combination of legislation, executive orders and regulations.




~stab111ty for th

~ part of the publi

manner‘

'ba1ance between

Civil Service sy,

“developed which

by a panel of ex

The main result

It was an i
became law in 19
1829 with the in
and 1883 with th
been the latest

historyt A1l th

The 1eg1sla

The prov1s1ons o

determinationbab

those objectives.

which provide du
asyreduction in

-Before the

cized with Virtu

of that Act, pol

which struck a p

adequate employee

There will

period of an ari

of th]S deve]opment was to establish secur1ty and

e emp]oyees |

mportant mi]estone when the Civil Service Reform Act:‘
78, and that‘date may rank as a landmark along side
troduct1on of the spo11s system under Andrew Jackson

e 1ntroduct1on of the Civil Serv1ce system It has
deve]opment in one of the endur1ng issues of Amer1cani‘ f
ree of these events resu]ted from a concern on the

ic that the peop]e s bu31ness be conducted in a proper

tion enacted 1n 1978 was designed to strike a proper
managerial effect1veness and adequate employee protect1on.
f the new 1aw w1]] be exam1ned in order to. make a

out those features and the 11ke11hood of achieving

There Wilfibe‘close examination of the provisfons '

e proceSs}fdr}the.empfoyees in negard to such matters
grade . and removal from the service

Pend]eton Act the legislation wh1ch 1naugarated the A
stem in the Un1ted States, t he system was h1gh1y p011t1—-
ally no protection for the employees. After the passage
itics ceased to be a majcr phobiem,}hdt new nroblems
affected the Civil Service. These‘prob1ems were studied |
perts, and a proposal was p]aced befcre the Congress ;“
roper balance between.managerta] effectiveness andf |
protection. |

be four phases examined in this paper: the pre-Jacksonian

stocratic federal servfce, the spofls system introduce&A

ii




by Andrew Jackson, the first Civil Service period introduced by the

‘ ) | ‘Pendleton Act in 1883 a_md the second Civil Service period fntrc‘)d_ucedby_v
¢ | the Civil Service Reform Act of 1978. ' : o
._ _
L
.

iii




CHAPTER 1
THE PRE-CIVIL SERVICE PERIOD

Bureaucracy has never been popular since the term was first coined

by the Freneh in tﬁe eighteenthecentury. The traditienal terms for
:describing %olitics—monarchy, aristocracy and democracy-were nof'ade-
‘quate descr%ptions,'for bureaucrats did not fit into those'traditiona1_v
, fdrms. Fro\ the veryleeginning thefe was criticism that bureaucratic
'qusitithFWefe not creeted}in the public interest, but oh]y'to creafe'v
‘pOSitions‘fof bureaucfats. The emergence of bufeaucfacy was,caUSed by

the rise of | the nation-state in the sixteenth century when a unified

o State required that many‘functions heretofore conducted at the local

level be directed from the capital. Thus the citizens had to accustom
:themse]ves;tb dea]ing‘with distant bureaucrats who were not popu]ar'fvfmn

the outset.

Bureau%rac1es have been unpopular because of the role they place kit
peop]es' 11ves ~ Resources are limited and bureaucrac1es are involved in
“the a]]ocat%on of these resources; and such decisions dieplease more |
' than they p%ease. The American and French RevbTutﬁons were to a 1erge
}degree the Leeults of dissatisfactions with the bureaucracies. Bureau-
crats co]]ected the hated taxes that trlggered W1despread d1scontent
that led to\revolut1on |

The 6r1gins of bureaucracy in the United States-may‘have eontri; e
" buted to a lasting poor image. In his denunciation of King George 11X,
. Thomas JeffLrson attacked the royal.bureaucracy with a ringing indichnent..
Ih the Declaration of Independence he charged, "He has erecfed a multi—'

tude of new‘offices, and sent hither swarms of officers to harass our

people and eat out their substance. "

1




~and Tacking in

“the President

“viding too muc

of Timiting th
in the executi

.>1eft-to the Fi

“»After the

American Revolut1on, the Un1ted States opted for the

Articles of Confederation a type of government which was decentraltzed

any centra].bureaucracy. That experiment seemed to

demonstrate_that a nation could not exist without a bureaucracy Lack

of central control produced d1sorder and the clamor for a new system.“ o

. According
ments to the‘m

of the'memor1e

their minds;
No refere
the President

When the

government, De

'After the brief experiment with the Articles of Confederation, the '

Constitution, with a pre—eminent central QOVernment 'went'intodeffect{‘p

to the Constitution, the appo1ntment power 1s shared by
with the Senate wh1ch must adv1se and consent on app01nt-
ost 1mportant off1ces There was a real fear about pro—

h power to the Pres1dent in the appo1ntment process because
s of the Br1t1sh co]on1a] abuse of power was still fresh in
The adv1ce and consent of the Senate was seen as a method ’
e President's appo1nt1ve power | .

nce was made in the Constitution about the removal pouer

ve branch except for those reterenCes'to impeachment of
and other high officials. The qUeStionbof removal was
rst Congress in 1789. - | |

Congress established the first department of.the new -

partment of Foreign Affairs, a seriou5'debate.fo110wed

about the Pres

jdent's power to removedthe head‘of,thatpDepartment.

James Madison introduced a proposal that the President alone should

remove a depaerent head.

issue, but Mad

The Congress was evenly divided on_thisv’d

|

ison's proposal wasdfina11y adopted. |

|

It was no doubt

helped by ‘the fact that Wash1ngton was the Presxdent at that time, and

the Congress had confidence in h1m

Nonetheless, this 1eg1s]at1on set

the pattern for deve1opment of the federa1 bureaucracy




Under the Constitution, there have been four distinct historical

,periods in American history. The first one was from the time of George j

Washington to Andrew Jackson when those born to -and trained for pubiic
service held the public positions in the United States government. The -

second period was characterized by the introduction of the “spOils

' system“ during the administration of Andrew Jackson It 1ed to 1arge |
:turnovers after each election, and the 1nstab1]1ty of this system 1ed tov
© the creation of he C1v11 Service system under the Pendleton Act 1n 1883
lwhich was the be 1nn1ng of the third period a period when government

-employees were protected from political 1nterference and could achieve

permanent status. The Civil Service Act of 1978 inaugarated the latest !
period. N v
r'During the tirst period from the administration of Washington

through that of John Qu1ncy Adams, competence was 1inked with merit, but

merit was associated with one's family background, social status,vedu-

cation and political 1oya1ty.2 It was a period when one's personal

' phi]osophy and political connections were most important,'and it re- B

sembled the spoils system in that,it'resuited in a change in the top

‘policy-making positions with the change of administrations while those

in- the Tower echeions were 11keiy to have longer periods of serv1ce.3

~ The essential characteristics of the spoils system were features of
the American system of government before Jackson. Washington did not
remove employees| for partisan reasons, but he appOinted persons in a “

partisan spirit. He said he wou]dvnot "bring men into any office of

consequence know1ng]y whose political tenets are adverse to the measures

~the general government is pursuing, for this in my opinion, would be a

|
sort of political suicide,"




| Historian Edward

'classes and from

JObS.!

" time, and after t

In fact, the spoils system antedated Washington and was traceable

to the British ci

indeed, instead of being an invention ot Jacksonian Democrats or Jeffer-

vil service as practiced in the colonies and in England.

Channing made.the observation: "The 'spoi]s system®

sonian Republicans, “was inheritance from the Federa11st Pres1dents and

by them had been

Andrew Jackson's election was one of the most 1mportant in Amer1can '

and there was an
With the cry of

adopted the pract
7

reJected those w1

]

bu11t up on co1on1a1 and Eng]1sh precedents ub

_h1story and represented a sh1ft of po]1t1ca1 power from upper to 1ower
the East to the West and South By the end of Jackson s:*

‘ _term the r1ght to vote had been extended to pract1ca1]y a]] wh1te males,' i

insistence that there be greater rotation in off1ce. 3
to the v1ctors belong the spo1ls," Andrew Jackson :

ice of reward1ng po]1t1ca1 supporters with government

Jackson e]evated the system to a principle of democracy by

--reward1ng loyal party workers w1th government JObS In doing so he

th greater competence and more exper1ence In selecté

1ng department heads, Jackson recogn1zed different reg1ons and fact1ons

as do all politic

appointees of Jac

The politica

stitutions of the nation, the Second Bank of the United States, _It will.

be used as an exa

bureaucratic inst

origina]]y been c

It was bitterly o

al leaders. With a few except1ons, however the
kson were quite undistinguished 8. |

1 upheava] which led to the election of Andrew Jackson :

. was 1arge1y a rebe111on aga1nst one of the largest bureaucratic 1n-‘

'mple of how popular support can be mobilized againstva

itution. The First Bank of the United States had
hartered. in 1791Aby Alexander Hami]ton for 20~years.f‘-
pposed by Thomas Jefferson and his followers at that

hey attained power they were determined to get rid of

| @




-th1rd of the bank depos1ts and spec1e in the nat1on

~11nst1tut1on to

it as soon as possible. It was not rechartered in 1811 because James

Madison was President, and he shared Jefferson's aversion to it. 'Five :

years later in| 1816, it was chartered for another 20 years. It was found

by the Jeffersonians to be a necessary part of the American economy

which it regulated. It marketed and was depository for goVernment

bonds' and it mas an important source of credit. Its power‘dehived

from the fact that 1t controlled one-fifth of the bank notes and one-
9

|

Even though the Bank was qu1te poss1b1y a necessary and useful

regu]ate the economy, it did make enem1es becuase of 1ts

'vpol1c1es and pract1ces. Dur1ng the prosperity after the War of 1812
- the Bank 1oane+ money quite free]y to state banks who in turn Toaned to

' farmers and others who-bought land In 1819 when econom1c dec11ne occur—

red, and the Bank began to call in its notes forc1ng the c]os1ng of state

banks and the loss of many farms ~ As a result, there were many em- |
| : '

' b1ttered part1cu1ar1y in the West

0ppos1t1on to the Bank was one of the main 1ngred1ents of the -

~ Jacksonian movement It would have to apply for a new charter in 1836,

the date of 1ts exp1ration. Opponents of Jackson-were-determined to

force the.iSSUJ sooner. Nicho1as Biddle, the Directorvof the-Seoond

Bank of the United States, apoliedkfor a new charter 1n 1832; enmeshino
the queétion'ir'the Presidential Election of 1832 when Jackson was

opposed by Henry Clay, his akch rival ond a strong sopporter of the

Bank. Thebbill to kecharter easily passed both houses of the»Congress,r 1

but Jackson, as he promised, vetoed it with a strong message:

The Bank of the United States...enjoys...a monopoly of...
favor and |support, and, as a necessary consequence, almost a
monopoly of foreign and domestic exchange. The powers, privi]eges,
and favors bestowed upon it in the original charter, by increasing
the value of stock far above its par value, operated as a gratuwty -
of many m1111ons of stockholders.. .




The modifications of the existing charter proposed by this
act are not such, in my view, as make it consistent with the rights
of the States or the liberties of the people...All the objection-
able principles of the existing corporation, and most of its
odious features, retained without alleviation...Already is almost
a third of the stock in foreign hands and not represented in
elections. It is constantly passing out of the country, and this-

act will acce1erate its departure. The entire control of the

institution would necessarily. fall 1nto the hands of a few citizen
stockho]ders . S

If. we cannot at once...make our Government what it ought to
be, we can at least take a stand against all new grants of monopolies
and exclus1ve privileges, against any prostitution of our Government
to the advancement of the few at the expense of the many, and in
favor of compromise and gradual reform in our code of 1aws and

system of}po]1t1ca1 economy.

Jackson attacked the monopoly pos1t1on of the Bank, and he aT]uded

‘.;ito the pr1v11eged character of it. The theme had similar baS1s in
, appea] as did 1s prom0t1on of the spo11s system That appeal was to
‘ take government away from the rich and the pr1v11eged and make- 1t amenabte'

;to a]l | The anct1ons of government shou]d no longer be the preserve of

2

the well endowed
!

-In spite of h1s assoc1at10n w1th the spoils system and the charges

of his po]1t1ca1 opponents, Jackson left 80 percent of the off1ceho1ders

11

reta1n their positions: during his elght years of off1ce. In 1ntrodu01ng',

the system he opened a: pandora S box, for his successors were far more

enthusiastic. 1n their pract1ce of the system than he had been.

In spite of the Whig attacks on the system, William Henry Harrtson,rf
who was the firstIWhig President, removed Democrats from office en
masse in 1841.. Four‘years 1ater the Democrats returned to power under
James Polk, and he replaced 13,500 of the nation's 16;000 postmasters.;2

The Whigs returned under Zachary Taylor in 1849 and he in turn was re-

placed by Franklin Pierce four years later with massive turnovers of

personnel. Even when Democrat James Buchanan replaced fellow Democrat

Pierce, there was substantial turnover. 13 The.election'ofltincoln




witnessed the
1,457 incumben
' was the first
it was quite 1

victory.

" One of thi
troduced'by th

 not only d1d e
vtprov1de t1me a
obligation sup
Servtce.

~ Nith_th1s
and governhent
'}polftical mach
at will so the
and money to ti
cadre of perma

“in order to ke

‘complete triumph of the spoils system when he removed -

ts of the 1;639 Presidential appointees.14 Since Lincoln

President elected by the newly formed Repub]ican party, -
%gicaT that‘there'would be hunger}for the rewards of

F more undesirable features of the spoils system was in-

e Whigs. That was po]itica1 asseSSments which meant that

.

p]oyees have to show pol1t1ca1 orthodoxy, but they had to‘
nd money in the po11t1ca1 campa1gns 15 This type of an

erseded their public ob11gat10n to the detriment of the |

ph1losophy appo1ntments were made for po]1t1ca1 reasons
employees formed a personne] and f1nanc1a1 base for
ines. Po]iticians could appoint'and remove empToyeee
workere played the “game of surv1va1 and contr1buted tame N
he support of the party in powen In most agenc1es a .

nent emoloyees was retained reQard]ess of wh1ch party won

ep the agency funct1on1ng and to tra1n new employees. 17

The prob]em of C1v11 Serv1ce was compounded by the fact that the
!

e end of Jackson s term of office through the end of the

|

Civil War was one of the most unstab]e in Amer1can history.

period from th
The degree
of political 1nstab111ty was demonstrated by the fact that one pol1t1ca1

party (Wh1gs) h1sappeared from history; another (Repub11can) was. created‘

and eventually
was consigned

The volat

war,.but there

became a maJor party; and the maJor1ty Democrat1c Party
to a m1nor1ty status for 75 yearS;
ile political 51tuat1on became stabilized after the CleI

did arise a Civil Serv1ce reform movement. Pres1dent :




Ulysses Grant and the Congress took some actions to reform‘the system,
but it was not until President James A. Garfield was assassinated by.a '
dtsappointed office seeker that Congress moved to ser1ously reform the
federal employment system with the Pend]eton Act which estab11shed a |
Imerit system based ‘upon the Br1t1sh mode] It ca]1ed for the mer1t
standard whichiwould lead to the profess1ona11zat1on of the service and
e tnstitute protections from political remova]s over at 1east a port1on of

- the service.

- At first 3n1y~10.5 percent of the emp]oyees'were covered; but thé‘
1aw granted the President the autharity to extend protection-to‘other R |
' areas of'the service. 8 For the most part it dea]t w1th the entry 1nto
the federal serv1ce and such matters as tenure, promot1on, removal wh1le
veterans' perference, pens1ons and other subJects were hardly deait thh

‘at all. It provided for compet1t1ve exams for entry into the c1ass1f1ed |

Civil Service, and it spec1f1ca1]y proh1b1tedvsol1c1t1ng employees to

contribute to 5 political fund and punishing them for failure to do so. 19»

\
By 1932 almost 80 percent of government off1ces were covered by the

C1v11 Service and by the end of World War I the system was complete. 20
!
In extending C}v11 Service protect1qns,,there have been some-abuses.

{

Toward the endlof a~presidentia1 term there wasla tendency to extend

Civil Service
!
Shortly after the enactment of the Pendleton Act, it was argued that

ecurity to incumbents of an outgo1ng adm1n1strat1on

v l
the service should strive for efficiency. ‘Woodrow Wilson argued this

point in his w#rk Stndy of Administration in 1887 A certain degree
|
of eff1c1ency would result from the fact that the sp011s system was at

an end, for that - pract1ce by its very nature had to tead to enormous
inefficiencies because of the massive turnover which resulted after each

" change of administration.




~ While the Pehd]eton Act seemed to end the abuses of the s'poﬂ_s' )

o . ~ system, it has ultimately led to others. The aim of the legislation
was to protect erﬁp]oyees “from having to contribute to-any political |
“fund or join any political party as a condition of holding public

" : employment. Additional protections have been added since the original o

| legislation, and such protections have adversely affected éfficiency .

of the service.

®

o
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|  CHAPTER 2
“THE CIVIL SERVICE SYSTEM

The Pendleton Act of 1883 which'ihaugarated the Civil Sehviee syatem'
reform was one of the most important issues of its day. It"had'wide—h{a
, spread support as it passed.the Senate by‘a'vote of 38 to 5 and the
House of Repreeentattves by a vote of 155 to 47.1 |

It wasia &epubiican PfeSideht and Congress whteh enacted this )
iegisiatieh.;_A pdssible mbtive could have beeh'the fact that the GOP‘:
had lost ground in the congress1ona] elections of 1882. Th1s new 1aw 7"1
wou]d freeze a number of Repub]1cans in office, for the1r party had

contrd]]ed the Pres1dency since 1860 one of the 1ongest reigns in |

history Regardless of mot1ve there was obviously strong public

support for the reform. .

0n1y ten percent of the serv1ce was covered 1n1t1a11y, and th1s»
was undoubted]‘ the opt1mum step because of the sheer 1nab111ty of the B
government to_absorb a comprehens1ve system all at once. | Add1t1ona11y, :
the po1iticiané.did not'desire the complete abandonment of the spo1ls-'v
system The séo1]s of office were still important and there was a strong
desire to reta1n some degree of patronage.

Finally, the_Dechrats were the wnnnersvof.the Presidentta1 E]ectioﬁs
inv1884, ehdiné their 24‘years of obposition; Ghover C]eyelandnbecame,
President and the Civi]vService System survived this change of pe1itiea1~
. harties Sometime later, William Jennings Bryanb a latter day'Jackeonfaﬁg
’urged a return to the Spo1ls system, but he 1ost out in his b1ds to become

President. H1s defeat symbo]1zed the ultimate triumph of the C1v11 Serv:ee

System by the end of the McK1n]ey Administration in 1901.

11




The history of the federal Civil Service has been pr1mar11y one of
‘ increasing protectmns of career members, resu]tmg from subsequent B

legislation, rnules and regu]at1ons 2 The first s1gn1f1cant protect1on

after the Pend]eton Act was Civil Serv1ce Ru]e IT promu]gated by Pres1dent
McKinley in 1 97: ' :

No removal shall be made from any pos1t1on subject to compet1t1ve

examination except for just cause and upon written charges filed.

with the head of the department or other appointing officer, and

of which the accused sha]] have full notice and opportun1ty to

make defense _ ,

The main prob]em w1th the pres1dent1a] ru]e was that there were no
administrative appea] rights shou]d any actions be taken in v101at1on of
it. It remained this way unt11 the enactment of the Lioyd- LaFo]Tette Act B
which'became ]aw in 1912 as a part of the Post Office Department appro—
priation bi]] for the f1sca]tyear 1913. It expanded upon Civil Servxce

’Rule IT as follows:

. No person in the classified Civil Service of the United States shal®
: be removep therefrom except for such cause as will promote the
eff1c1ency of said service and for reasons given in writing, and
the person whose removal is sought shall have notice of the same
: and of amy charges preferred against him, and be furnished a copy |
® » thereof, and also be allowed a reasonable time for personally
answer1ng!the same in writing; and affidavits in support thereof;
but no examination of witnesses nor any trial or hearing shall -
be requ1rkd except in discretion of the officer making the removal;
and copies of charges, notice of hearing, answer, reasons for
, : removal, and of the order or removal shall be made a part of the
® ‘ records of the proper department or office, as shall also the
reasons for reduction in rank or compensat1on and copies of the ,
~ same shall be furnished to the person affected upon request, and
- the C1v11vSeEv1ce Commission also shall be furnished copies of -

the same....
i _ Prior tb the enactment of this legislation there was no protectlon
| for employees un]ess the First Amendment guarantees could be cited.
This iegis]at1on was the beginning of the great array of protections g
o _ ~ which have grown since that time. One of the r‘easons has been that .‘
‘I’ . .

o ’ . 1




the standard f
L]oyd-LaFollet
"such cause as
"of a lack of p
‘than otherwise

a diversity of

or dismissal has been both broad and vague. For the h
te Act:stated that a person may_he removed only for

will promote'the efficiency of said service.” Because
recision, it afforded the:empToyees‘greater'protecttonv
was intended. The reasdn-for such language was to cover

situations which existed in the federa] Civil Service.>

Subsequent 1eg1s]at1on has extended the coverage prov1ded by the j

L]oyd LaFo]]ette Act.

procedural req

an opportunity

. a dismissal wa

’ference e11g1b

s1m1]ar protect1on to all others in the c]ass1f1ed C1v11 Service.

Based upon the
Commission exp

In additi
Commission pur
“tections. Amo
stating any an

8 mater

action;
of w1tnesses,

able to the em
disclosed to t
decision. An

to a notice an
ai]owing'an_ad

with supportin

" The Veterans Preference Act of 1944 added
u1rements for process1ng adverse actTOns most 1mportant1y
to respond ora11y or in wr1t1ng to the charges on thCh

s based. 5 Such protect1on 1nvo1ved on]y veterans (pre- '
le) but subsequent]y an execut1ve order in 1962 extended

6

executlve orders of recent years, the C1v11 Serv1ce |
anded regulations grant1ng protect1ons to c1v11 servants 7
on to the statutes and executive orders, the Civil Serv1ce
suant to execut1ve orders estab11shed add1t1ona1 pro-

ng these were a written notice of at least 30 full days

d all reasons specifical]y and in detail for the adverse

ials which substantiate the reasons including statements

documents and inveStigative reports shall be made avail-

p]oyee for his review. 9 Any materia1 which cannot be |
he employee was not to be used to substant1ate the - -
emp]oyee was entitled to a reasonab]e time to respond
d support1ng data. .1t shall be reasonab]e in terms of
equate review as well as enough time to prepare an ‘answer

g documentation.d.Offﬁcial time was to be made available

-3




"5vCiVi1 Service

in this proces
'tovnotice of t
which should b

| The writt

s. After he made his response, the employee was entitled
he agency's decision at the earliest practicable date
e made at or before the time the action would be effective.

en notice stated which of the reasons were sustained"

informed the emp]oyee of his r1ght of appeal and to whom such an appea]

should be dire
, he might obta1
t»was‘tO‘be hear
.jortthe appella

ment‘for pre- t

cted, 1nformed h1m of the time 11m1ts for appea] and where
n information to fac111tate such an appea] 10 The appeal

d before an examxner e1ther pr1or to the agency dec1s1on '
te dec1s1on at the agency S opt1on 11 There was no requ1re— |

erm1nat1on hear1ng accord1ng the L]oyd LaFol]ette Act or

: ava11ab]e to e
Commun1cat1ons
:‘naut1cs Board,
of Housing and
' Commission and
'vf The foreg
-'_agency which w
of the Federal
Civil Service
was not possib
agency_and the
an appeal to t

. the agency app

Comm1ss1on regulat1ons, but such a requ1rement was made -
ght agenc1es through 1nterna1 regu]at1ons ‘ the Federa]
Comm1ss1on Nat1ona1 Labor Re]at1ons Board C1v11 Aero~ y
Department of Health Educat1on and Welfare Department
Urban Deve1opment Department of Just1ce, Civil Serv1ceA
Panama Cana] Company 12 | | | ' | “H
31ng regu]at1ons app11ed to the 1nterna1 appeal w1th1n the
as not the on]y appea] ava11ab1e to an aggr1eved emp]oyee
‘Government. It was also h1s right to appeal to the

Commission after the agency appeal ran its course. It

ie, however, to file the two appeals concurrent]y-to the
Civil Service Commission, and if an emp]oyee,initiated-‘
he Civil Service Commission, he forfeited his right to 1

ea]

Hearings w1th1n the agency were not open to the pub11c or press -

and 11m1ted on

connection to

ly to those persons the examiner determ1ned had a d1rect

13

the appeal. The conduct of the hearing was designed to

14




_ bring out perti

'produce witnes<
'}examiner If t
: pract1cab1e to
f am1ner of the r
- was. essent1a1 f

e agency comp11ec

- examiner at the

subm1tt1ng docu

without strict
the admissibili
Witnesses, who
cross examinati

‘Both parti

nent facts avo1d1ng 1rre1evant or repet1t1ous test1mony
app11cat1on of the rules of eV1dence 14 Dec1s1ons on

ty of evidence or testimony were made by the exam1ner,‘eh‘
appeared and testified,‘were under oath and subject to - i
es were ent1t]ed to ca]] witnesses, and the agency was to .
es when requested by the employee or the agency through i
he agency determ1ned that it was not adm1n1strat1ve1y |
make such w1tnesses ava11ab1e, 1t cou]d not1fy the ex-
easons 1n wr1t1ng and if the exam1ner determ1ned that 1t

or such w1tnesses he could postpone the hear1ng unt11 the B

w1th the request 16 The hear1ng was recorded and trans-_ :

cr1bed verbat1m w1th a]] documents subm1tted to and accepted by the e

and the emp]oye
" If the app

there were difﬁerent‘regulations which governed'those proceedings,.

such an appeal
through a'repre
pérsonné] avail
1t was administ
to be in writin
be free from're
in presenting t

The hear1n

who would affor

hear1ng and made part of the record 17 E1ther side |
ments had to make them ava11ab1e to the other party, e
e was ent1t]ed to a comp]ete record of the hearing. 18 d
ea] was to be brought before the Civil Service Comm1ssion,
! . _ , ‘ DETVELE 19 In
both the emp]oyee and the agency appeared personaT]y or
sentat1ve.‘ An agency was requ1red to make any of 1ts
ab]e upon request of the employee or the agency un]ess n,”
rat1ve1y 1mpract1cab1e to do s0, and such a dec11ne had |
g.‘ Any employee who test1f1ed 1n such a hear1ng was to-f
stra1nt, 1nterference, coercion, d1scr1m1nat10n or. repr1sa]
heir test1mony, and they would be in duty status. .

g was conducted by a representat1ve of the Comm15310n

d the parties the fu]] opportunity to introduce ev1dence and

15
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-~ which consiste

present ora] a

granted.

',in the appella

cross examine witnesses under oath.

strictly appli
excluded by th
reported in ei
batim, the tra

became a part
and that becam

After the
party could re

this level all

be presented t

e representative of the Commission.

The rules'of gvidence were not i
ed but irrelevant or undu]y repetitious testimony was o
' The hearing Was ‘s;
ther verbatim form or summary. When it was reported ver- d
nscript was made avaiiabie to both of the parties and i

of the record of the proceedings Whenever a summary .

was used, the parties cou]d if they disagreed submit written exceptions

e part of the record too. . .
1n1t1a1 appea] to the Civ1i Serv1ce Comm1551on either
quest further con51derat10n before an Appeais Rev1ew Board
d of seven members a551sted by appeais examiners. At 1
appea]s had to be in writing, for there was no right to ~
rguments before the Board although oral arguments cou]d

o} the Board as its own discretion 20 After the arguments

were presented, they were studied by the examiner who wrote a proposed

dec1Sion. It

agreed, could

to cast the dec

Beyond th

review at the

been more asse

Unquestio

was then submitted to two Board members who, if they
issue a decision, ifvnot a third member was broughtvin :
iding vote.?l .

is there was the discretionary review, butAthis'was seidom

At this point the next appea] process was to exercise 3ud1c1a1

district court level. In recent years, these courts had
rtive,-and thus this cou]d prove_attractive to any empioyee -
te process} |

nably this very comp]ex procedure under the system in ‘7f

effect prior to the Reform Act of 1978 permitted almost endless Iitiga-

tion without a

ny effective time limits It undermined confidence in the

system and it caused frustration on the part of the managers who belleved»_

16




that too often
barked on a de

- time he might b

it became a refuge for incompetents. Once a manager em~ -

cision to remove an employee, he would never know how much

e forced to spend on the case.

In additi?n to all of the above-mentioned due process protections,

the Civil Servi

ce Commission had assumed certain additional enforcement

responsibilities as a result of 1egis1ation Which had prohibited'discrimf

ination under four different statuteS‘

prohibiting dis

the Fair Labor|

'in'pay matters
‘baseduupon-a‘ha

1967 prohibitin

the Civil Rights Act of 1964 -
cr1m1nat1on based upon race, sex, and nat1ona1 origin; d
Standards Act (Equal Pay Act) proh1b1t1ng d1scr1m1nat1on '-,:
the Rehab111tat1on Act of 1973 proh1b1t1ng d1scr1m1nat1on
nd1cappjng cond1t1on, and the Age D1scr1m1nat1on Act of

g discrimination*based uponiage. With these enforcement~

'_responsibi]itiés the Civil'Service:Commission was further enmeshed in

|

employment gr1evance cases.

The organ1

zat1ona] nature of the Civil Serv1ce Comm1ss1on tended to

place it in a pos1t1on where secur1ty and stab1]1ty were the supreme goals.

Although the C1

vil Serv1ce Commission was an 1ndependent agency headed by

three pres1dent1a]]y appo1nted comm1ss1oners, it was the head of the -

personne] comp]
vinieracted with
Civil Service,
as the National
Enployees and t
Postal Unions.
peréonne]'syste

Louis C. G

complex:

ex 1n the Federa] Government 22>'0rgan1zat1ona]]y it
the House and Senate Committees on Post Office and
and all three have interacted witn such intereét groupsev-
Civil Service League, the NationaT Federation of Federal
he American Federation of Government Ehp]oyees and the
This entire comp]ex-has'worked together to Create a:*‘ »
m which has a heavy etress on security and stabﬂiﬁy.z3

awthrop stated that the participants in the personnel

17




- seek to ma
-~ arbitrary
efficient

ximize individual security and protection against
personnel decisions. They agree that effective and
administrative actions can only be realized within a

relatively stable organizational environment in which individual

anxieties
“insecurity
the causes
rank, arbi
realized,

and tensions generated by feelings of occupational
have been significantly eliminated.
of such anxiety-threatened dismissals, reductions in

_ eff1c1ency increases.

The Civil
President, but
Service Commissi
we]] down the 1

Comm1ss1on actu

Service>Commission was supposed to be the agent'of'the~1
it was difficult to te]] where the 1oya1ty of the C1v11v_
ion 11es One- cr1t1c believed that the - Pres1dent was

ist in regard to the 1nst1tut1ons the C1v11 Serv1ce ;f“

a]]y worked for: “well first we th1nk it works for itsd

congress1ona] comm1ttee, second for the status ‘of the emp]oyees, th1rd7

for the American Leg1on 1n support of veterans preference 1aws, fourth

for the Civil Serv1ce emp]oyees unions, and possibly fifth for the -d

'President.?25

There have been h1stor1ca1 reasons for the development of the o

strong‘due-processvprotect1ons which existed in 1978.

to World War II

of government employees in a war-time situation.

Commission issued a circular in June, 1940, advising-department heads

These date back

The Civil SerVice

~ to remove members of Nazi, Fascist or Communist organizations, and in

1942 a Commissi

with dis]oya]ty and d1sm1ssa1 when there was a reasonab]e doubt as to"r

the emp]oyee‘s

Congress appropriated money for loya]ty checks and loya]ty boards |

were established especially after World War II when Commun1sm in govern-~

on order prov1ded for 1nvest1gat1on of persons charged ‘

loyalty to the Uni ted States 26

ment became the maJOr issue of the time. The Amerasia scandaT and -

N 18.

If one can remove

trary reward allocations-then personnel security can be
,adm1n1stratéxe continuity deve]ops, and operat1ng ‘

when the -government became concerned about the loyalty

i A VAR 2+ (e e b e P VA




and revelations by Whittaker Chambers and Elizabeth Bantley cast doubt on

the,loya]ty of

were under way.

As a resu
1947, Presiden
tederd]:loya]t
emp]oyees were
recetving clea
,appiicationfor

: any'organizat1(

y program.

government employees. Soon congressional investigations

1t, pressure for more drastic act1on ex1sted and on March 21 ‘

t Truman issued an execut1ve order estab]1sh1ng a new

27. Under th1s program the loyalty of‘4,750,000

eXamined with 26,000 cases developed and'16 000 eventually

rances wh11e the rema1nder were removed or withdrew from

emp]oyment It has to be remembered that membersh1p 1n

)n des1gnated by the Attorney Genera1 as "tota11tar1an, _

Fascist, Commun1st or subvers1ve was the pr1nc1pa1 ground for estab115h1ng i

d1s]oya1ty.

" Communism

campaign of 195

‘more stringent

28 |

in government had been a major issuevtn the presidential
2 and with the election of President Eisenhower a far

]oya]ty review program was established. After that the '

~ fundamental cr1ter1on for d1scharge became a f1nd1ng that emp]oyment ”may

not’ be‘clearly

In 1954, t
thousands of em

October of 1954,

cons1stent with the interests of nat1ona1-secur1ty."29
he administration began releasing figures about the
ployees dismissed uhder the ]oya]ty review progran. In

the C1v11 Serv1ce Commission stated that there had

beeh 8,008 secu

rity program re]eases 30 Democrats challenged the

figures, and tde Cha1rman of the Civil Serv1ce Comm1ss1on was forced to

admit that most

of the 8,008 re]eases involved other than secur1ty

‘consideratibns and about forty percent were E1senhower probationary
employees. 3 | A | | |
The Truman and Eisenhower loyalty programs demonstrated that although

federal employe

es:had long been guaranteed Civil Service protection, they -




were still vulnerable to a sharp po]itica]'turn ofbevents The 1oya1ty
. review program 1nv01ved rather substant1a1 violations of due process as
the politicians of both po]1t1ca1 part1es attempted to outb1d one another
in removing employees from the government on the grounds of d1s]oya1ty, _
In the process d1s]oya1ty was not def1ned,,and there was no right to |
face one's accuser in manyvinStances .'Guilt by association became the o
standard as one was Judged by their organ1zat1ona1 memberships.
'--There were serious const1tut1ona] quest1ons ra1sed by the Truman
and Eisenhower ona]ty programs It was charged by the cr1t1cs that |
people were be1ng d1scharged not for overt acts, but for state of mlnd h
and guilt by assoc1at10n 1n v1olat1on of the F1rst Amendment to the E
Un1ted States Const1tut1on The 1nab1]1ty to Cross exam1ne-accusers}'
was seen as a ser1ous v1o1at1on of due process and a v1o1at1on of the
® . | ~ Sixth A_mendment to the Const1tut1on | i
The defenders of the program argued that the government had a rlght
to insiSt upon a 1oya1 servlce and they further he]drthat these were notv
i‘” ‘ criminal proceedings Where-guilt was found and‘punishment inflicted 1 At
this time the Supreme Court had he]d that there was no r1ght to government
.emptoyment. -In Ba11ey V. R1chardson in 1951, the Supreme Court upheld a

® - Court of Appeals in the D1str1ct of Columbia which ruled that since there o

was no const1tut1ona1 right to federal emp?oyment and that due process 1n
removal cases was not necessary. 32_ During the 1960 s and 1970 S, the
‘Supreme Court dealt w1th the question of emp]oyees S r1ghts to the1r
JObS, and‘s1nce that time the Supreme Court has changed its position

concerning gOVernment'emp]oyment.and today it views it as a~property4

interest for employees who are in a permanent status. This idea was

20




e

s

n

l
or1g1na1]y promoted in an art1c1e by Professor Char1es Reich who argued
that various types of benefits prov1ded by the government, 1nc1ud1ng
pub11c emp]oyment, should be viewed as a r1ght and be protected 3

Under th1slconcept a worker who was on a permanent status had a

property 1nterest in his pos1t1on 34 He cou]d then on]y be deprived of

- it for certa1n reasons and only accord1ng to the due process clause of

the F1fth Amendment to the Un1ted States Const1tut1on 35 In arriving at
th1s pos1t1on, fhe Court had moved a cons1derab1e d1stance from the .’

ear11er dec1s1on in Ba11ey v. Rlchardson

‘cerning due proc

1nterest d1d ex1

- . In Arnett V-
who divided shar

ear]1er dec1510r
~ . In many res
which existed'pr

was little agree

employees. In t

LaFollette Act

Federal GoVernme

- should have a pr

Kennedy wh1ch was the most def1n1t1ve pos1t1on con-
ess r1ghts of government emp]oyees all nine Just1ces,_'
p]y on other due process 1ssues found that a property
st. Th1s dec1s1on in 1974 represented a change from the
3 _ : AR _ ‘ _
pects the Arnett v. Kennedy case ep1tom1zed the confus1on
ior to the Civil Service Reform Act of 1978 because there
ment on just what were the due process rights of federal

hat decision, a majority of the Court held that the Lfoyd;

guaranteedvsufffcient protection to'the'employees of the

nt. The centra1 issue was whether or not the employee

e-termination hearing. Justice Thurgood Marsha]T, joined

by three other colleagues, argued procedural due process required a

pre-termination

A majority’he]d

to conform to the due process requirements.

as long as a hea

Arnett v. Kenned

ev1dent1ary hear1ng except in emergency c1rcumstances.36
that a pre- term1nat1on hear1ng was not necessary in order
It met due process standards

ring was held sometime'beforebthe action became final,

‘and the Civil Service regulations in 1978 conformed to the reasoning in

Y.
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The Civil
of reform becau
have to be acco
flexibility and

- was always subj

events such as

Service system in 1978 prior to the Reform Act was in need
se of the Unmanageabi1ity'of the system. Reform WOuId A,
mplished in a manner which allowed greater management :

still provide substantial protections, for the employee .

the loyalty reviews of the forties and fifties.

22
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- CHAPTER 3
° ® | | * PUBLIC OPINION AND THE CIVIL SERVICE

One of the promises Jimmy Carter made in the Presidential Election

Campaign of 1976 was to reform the Civil Service System of the Federal

. - Government. It was.an easy campalgn promise for a non- 1ncumbent to make,‘
h but the remarkap]e fact was that he was able to deliver on his promise..
E "t, He stated that "C1v11 Serv1ce reform w111 be the centerp1ece of governmenta]'
¢ ‘ ‘ reorgan1zat10n dur1ng my term of ofﬁce.1 He was respond1ng to varlous
'problems wh1ch deve]oped in the Civil Serv1ce and to the popu]ar perceptlan
'of that service: As the Pres1dent stated in h1s message:

But the system has serious defects. It has ‘become a bureaucrat1c
- maze which| neglects merit, tolerates poor. performance, permits
- abuse of legitimate emp]oyee rights, and mires every personnel
~action in red tape. Most Civil Service employees perform with
spirit and| integrity. Neverthe]ess, there is still widespread
® ‘ - criticism of the Federal Government's performance. The public
' suspects that there are too-many government workers, that they
. are underworked,zoverpa1d and 1nsu1ated from the consequences
- of 1ncompetence

As far as h1s references to the public percept1on of the C1v11 Serv1ce,'
the President does seem to have had an accurate read1ng Public opinion
sampling by the Ga]lup Poll 0rgan1zat1on wh1ch was conducted in 1977 ;
demonstrated tha negat1ve fee11ngs of the pub11c and these negative’
feelings were he]d by a broad cross section of the nation. . In fact on |

~all questions regarding Federal Government workers; there was a remerke,
able cons1stency. | “ o
Between MaL 20 and 23, 1977, the Gallup po]lsters asked the

- question: Just your opinion, do you believe that the Federal Governmentn

employees are paid more or paid less than persons would earn in non-

. go‘vernmen-ta"l jdt’gs? Approximatel y two-thirds (64 percent) of those "
| ned agrebd

‘questioned agreed that this was true. The same proportion held up in
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' thiélwas the ca

- particular. ques

different educa

working in cler

are not as adve

two-thirds majb

|

paid more or pa

R

tion, po]itfcaT and occupational_groupihgs.3 Those

1éa1 and sales along with the RepublicansAbelieved thaf

se most firmly, but eveh among Dembcrats, wh0'genera11y'[}
rse to the bureaucracy, this was the case by'a]mdst.é

rity. Figurevl i]]ustrétes the public's opinioh'on this;"

tion.

: : Figure 1

© Just your opinibn, do you believe that Federal Government emﬁTbyeeé‘aée"

id less than persons would earn in non-government jobs?

Paid - Paid Don‘t

~ Source: George

Voi. 1
p. 111

Paid
, More - - Less- - Same Know

Total 642 124 - 13% . 113

| By Education ' ’ o : ' IR
College ' 62 ‘ 14 17 7
High School 64 .13 11 v 12

~ Grade School 69 , 7 9 15
By Politics | Rl R
"Republicans 67 12 : 11 - 10
Democrats N - 62 13 B R ¥
Independents ’ 65 n 15 : 9'.
By Occupation o T
Professional and Business 60 16 ‘ 18 _ 6
-Clerical and Salles ' - 70 , 9 10 - 11
Manual Workers - - 65 1 12 12
Labor Union & Non-Labor -_ _

~ Union Families : . v R
Labor Union Families 62 13 15 : 10
Non-Labor Union

Families 65 12 12 11

H. Gallup, The Gallup Poll: Public Opinion 1972-1977,
(Wilmington, Delaware: Scholarly Resources Inc., 1978),
1-1112. . N > »
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_posed: Just yo

By even 1a ger majorities the pUb]ic believes that fringe benefits
are more gener%

ment. This iS illustrated in Figure 2 where the f0110w1ng question was

us in federal employment than in non-governmental emp]oy-

wr 1mpress1on, do they (government workers) have more

fr1nge benef1ts]time off, h011days, pens1ons, and the 1ike-than they

- would in non-government jobs, or do you th1nk they have fewer fr1nge "_'

benefits? |

if;Figure'Z

Just your 1mpress1on do they (government workers) have more fr1nge »
benefits-time off, holidays, pensions, and the 1ike-than they would in .
non-government JObS, or do you think they have fewer fringe benefits?

More Fewer The Same. Don't Knmu

 Total = BT & SR - SN
By Education | : 4'_ : : o , 31 R
College . - 81 6 ‘ 8 - b
High School : .78 6 : 9 T
Grade School - 65 - 7 . 11 , 17
By Politics - ‘ ‘ | ‘ | .
Republicans . ' 7 7 7 9
Democrats . 74 8 - 10 8
Independents - 81 I -8 8
By Occupation . : g
Professional and Business = 80 . 6 9 5
Clerical and Sales 86 3 7 4
Manual Workers 76 7 8 g
Labor Union and Non-Labor
Union Families S
Labor Union Families 76 -8 9 7
Non-Labor Union Families 76 6 9 . g

Source: Gallup, op. cit. p. 1113-1114.
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The public believes that federal employees get paid more and théy
have more fringe benefits than do others and they believe that'they do
less work. This is borne'out in Figure 3 which is a sampling raising

the question: Just your impression, do you think they (gdvernment-

"~ employees) work harder or not so hard as they wou1d in non-governmental

- jobs?

Figure 3

'Just-your impréssions, do you think,they (government,emp]dyeeé)'work  '

harder or not se hard as they would in non-governmental jobs?

Prove o0l

. Not So fvf‘Vbbn'f

Harder Hard - Same. Know

Total | 9% e7% - 15% 9%
By Education - S o , '.Q":ﬁ5;:

College ‘ ‘ 7 67 19 O
High School 10 68 13 9
Grade School | 11 S 65 12 12

By Politics . L .

~ Republicans - 8 4 10 8
Democrats _ 11 64 16 -9
~ Independents , 5 69 . 16 © 10
By Occupation ﬁ : T
Professional and Business 8 69 17 6
Clerical and Sales 10 69 13 8
"Manual Workers - 12 66 13 9

Labor Union and Non-Labor | e

Union Families. L
Labor Union Families 10 . 68 15 7
Non-Labor Union Families 9 67 : 15 9

Source: Gallup, op. cit. p. 1112-1113.
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The last of thé'Ga11up Surveys of 1977 questioned the peop]evabout

- the number of employees in the Federal Government and whether or not that

is too many for the actua1'Work that must be done. In this poll ‘the

question waé asked: How do you feel about the number of peop]e emp]oyed

- by the Federa1‘Government7 In genera] do you think the Federa1'Government o

emp]oys too many people or too few peop]e to do the work that must be done7

: The resu]ts are 111ustrated in F1gure 4,

Figure 4

e How do you fee1 about the number of peop]e emp]oyed by the FederaT Govern-

ment? In general do you think the Federal Government employs too many

"';peopTe or too few pe0p1e to do the work that must be done?

" Too  Too  About " No

o  Many ~ Few = Right = Opinion
Total el 124 109 1
‘By Education S o IR T
College S ' 78 7 1w b
. High School ' .. 66 14 9 -1
- Grade School - . 52 12 13 , 23’
By Politics ' ¥-_ . o R : a
- Republicans .76 . 6 . 8 9
Democrats 59 15 11 - 15
Independents - o 75 9 - 10 6
By Occupation | - - :
~ Professional and Business 76 6 8 9
Clerical and Sales : 68 12 12 8
Manual Workers o 61 . 14 11 | 14
Labor Union and Non-Labor | | A |
‘Union Families ‘ g . S :
- Labor Union Families 700 13 - 9 8

Non-Labor Union Families - 66 - ‘ 12 io - 12

Source: Gallup, op. cit. p. 1114-1115. -
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,po11t1ca1 cyn1c1sm scale compr1sed of the fo]]ow1ng quest1ons

" In spite”oflthe'findings'presented in Figure‘4, there seems to have

been a stabi]ization in the number of employees during‘the nineteen

seventies. Although measured since the E1senhower Adm1n1strat1on theﬁ'

o number had 1ncreased steadily through the N1xon Adm1n1strat1on and.

stabilized thereafter. The Ga]]up f1nd1ngs were matched by other measures )

- of'pub1ic‘opinion The Un1vers1ty of M1ch1gan has conducted a ser1es v
. on pol1t1ca1 cyn1c1sm through the Center for Po11t1ca1 Stud1es at the e

'Survey Research Center. S1nce 1958, these surveys have 1nc1uded a thf

(1) Would you say the government is pretty much run by a few L
big interests looking out for themselves or that 1t 1s run
for. the benef1t of a]] people? Co LS
(2) Do you think that peop]e in the government waste a 1ot of fi7
o the money we pay in taxes, waste some of it, or don't waste
very. much of. it v L i
(3) Do you feel that almost all of the people runn1ng the govern-
ment are smart people who usually know what they are doing, -
or do you think that quite a few of them don't seem to know
what they are do1ng? e . S -
(4) How much of the time do you th1nk you can trust the government
- in Washington to do what is right-just about always, most of
the time or on]y some of the time? ) o
(5) Do you think that qu1te a few of the peop]e running the governvyf N
ment are a little crooked, not very many are, or do you th1nk
hardly any of them are crooked at all? :

The above five refer to the ‘trust that peop1e have in the1r govern- ’
ment but there were three add1t1ona] quest1ons wh1ch dea]t with the ;
contro] or lack of it that peop]e have over the1r government It refers
to personal eff1cacy -the sense that a person can 1nf1uence the po]1t1ca? -
system or governmental decision-making. The Mjch1gan three point scale
asked 5 | |

(1) People 1ike me don't have any say about what the government
~ does.. .
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- (2) Sometimes politics and government seem so'comn]1cated that a
person 1ike me can't really understand what's 901ng on.

(3) Voting is the only way that peop]e 11ke me can have any say
- about how government runs th1ngs .

Figure 5 111ustrates the responses over approx1mate1y a quarter of_'d
a century, and the results found in the n1neteen seventies support the i?
findings of the Gallup Polls cited earlier.

While the University of Mlch1gan surveys measured cyn1c1sm, Lou

- Harris in a series of surveys measured allenat1on Harr1s a11enat1on -
‘1ndex was measured by a f1ve 1tem sca]e which asked pe0p1e to agree or

.d1sagree with the following statements 6

(1) The people running the country don' t rea]ly care what happens'
' to you. . , e

(2) The rich get r1cher and the poor get poorer.‘
(3) What you think doesn't count very much anymore
(4) You're left out of thlngs go1ng on around you.

'(5) Most people with power try to take advantage of peopTe 11ke v
yourself. e

~ The results of these‘measures of a]ienation_are‘i]]ustrated in ‘f;

‘Figure 6:.

Figure 6

Trends in the Harris A]iehation Index, 1972-1978

Survey . . ~ Percentage Agreeing, Date ‘

Questions 10/72 - 9/73. 8/74 9J74 9/74 2/76  3/18
1. Public Officials  38.6 54.9 47.7 55.2 55.3 61.2 51.3
Don't Care _ BT o T S
2. Rich Get Richer -  60.3 75.4 77.0 77.6  71.4 71.3 73.8 -
3. Your Thoughts  45.1 61.0 53.6 58.2 57.0 64.0  55.1
Don't Count _ C ‘ , , o B
4. Feel Left Out 17.8 28.1 31.6 39.2 39.9 42.1 . 28.3
of Things : ' | S B
5. Powerful Take 36.6 54.1 55.9 60.4 59.3 63.1 55.6
.~ Advantage _ ' : v L
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 work-force.

_manner a promoti

In Figure 6 the dates were associated with certain key events and

periods.

contest for the

.PresidencyQ

The October, 1972 was the final month of the NixonéMcGovern

‘In the second date of September, 1973, that

was the month when the Agnew investigation was announced, the Watergate'

hearings’were being conducted and Nixon accepted'b1ame for Watergate,

- but he refused to resign.

V'Ford was 1naugarated after Nixon had re51gned

September, 1973

pr1mar1es began,

__Carter Pres1dency when he st111 reta1ned much good w1]1 and conf1dence

The month of August, 1974, was when Pre31dent
The f0110w1ng month of v
Ford pardoned -Nixon. February, 1976 was when the ‘

and March 1978 was a Tittle- over a year 1nto the S
7

what has shaped pub]1c op1n1on to take such a view of the federal

bureaucrat as an 1ncompetent

r1nc1p]e wr1tten by Laurence J Peter and Raymond Hull

-

moted_to their

rise to, and remains at, his level of competence."

States
is 1ncompetent t

Another ten
of officials wit
Parkinson when‘h

Navy between 191

Sone popu]ar books have contr1buted to the 1mage of the ff*

The most famous of theSe was the Peter

In th1s work

the authors argue that whenever a person does a job in a h1gh1y competent

on is usual]y the result and eventua]]y people are pro—
evel of incompetence. As it waSIStated" "

Peter S coro]]ary

Min t1me every post tends to be occupied by an empToyee who

o carry out his dut1es u8 _

dency which has been noted has been the mu1t1p11cat1on '
hout good reason. This was observed by C. Northcote .
e noted that “the number of ships and men 1n the Br]tlsh

4 and 1928 decreased by 68 percent and 32 percent re- :_

spectively. Meanwh11e the number of off1c1a1s in the Adm1ra1ty 1ncreased ‘

by 78 percent

increased by onl

;- He also notes, for the same period, that the dockworkers

y 10 percent, while the dockyard officiaTs and clerks:
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~ substantially.

' mignt be exp1a1l

increased 40 pe-rcent.9

- An observation was made by Senator William

Proxmire that the Department of‘HOUSing and'UrbAn DeveTopment spending

almost doubled [when HUD assisted housing starts almost halved. 10

Probably gt the root cause of the public's dissatisfaction withv

their government has been its sheer size and growth.

ment spent 1.7 billion, and in 1982 the spend1ng level is at 1 trlllxon.

In 1902 the govern-

: when inflation is taken into account, there may be a d1stort1on but f

even contr01]1np for 1nf1at1on government expend1tures have 1ncreased

. by over 4600 percent

thefturn of the

- of the Gross National Product (GNP) wh11e it was 36 7 percent 1n 1976

While this

In terms of other measures, it has a]so grown

Popu]at1on has tr1p1ed since 1900 and we can see when

_* measured on a per capita basis, substantial growth has occurred since

century In 1902 government. spend1ng was 7. 7 percent :

12
growth in the size of government angers the pub11c, 1t

1able in terns of what has happened since 1902 In that

period’there,ha

spending since

generate expenditures which cont1nue after the war.

government spen1 $9,062, 032 prior to WorldWar II;

ing rose to $98,

been two wor]d wars, two 11m1ted wars, susta1ned defense

or]d War II and a maJor worldw1de depress1on wars‘_, 3
For examp]e' the';'

dur1ng the war spend-

416, 220 and the postwar low was $33,068, 709 cons1derab¥y

above the pre-war expend1tures.13 The same has been -true for every war

in twentieth century.

the war the government is quite reluctant to relinquish them.

New sources of revenue are developed and after .

" Wars

~obligate expendijtures for an indefinite peridd because of the‘payments ,ﬂ

for service connected disabilities and other financia].ob1igationsvWnich

arise from wars.
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_ Service Commissii

It will have the

‘within the Civil

- to insure that s

" CHAPTER 4

PROVISIONS OF THE CIVIL SERVICE REFORMiACT OF 1978

The Civil Service Reform Act of 1978 comprehensively reformed thev‘b o

Civil Service system of the Federal Government, the most comprehensive' .

reform since the

‘passage of the Pendleton Act of 1883. The Civil

on was replaced with two new units of government' the

Office -of Personne] Management (OPM) and the Mer1t Systems Protectlon

Board (MspB). U

nder th1s new arrangement the OPM w111 have the pr1mary

respons1b111ty af perform1ng the adm1n1strat1ve acts of the Execut1ve -

Branch by conduc
mak1ng reports t
Service Commiss

gr1evances wh1ch

administer. them,

more freely thar

The MSPva1
grievances and i
hearings andbadj
federal Civil Se
studies in orden
There is a Speci
of'investigating
will have the re

who may have inf

superiors.

;o the Pres1dent and the Congress

t1ng exam1nat1ons keep1ng the necessary records and
Unlike the Civil
on, it w111 not be respons1b1e for handling emp]oyee
may occur because of adverse personne1 act1ons
overall respons1b111ty to promulgate the rules and
and even though it w11] manage the system 1t may delegate
its predecessor which had most of the act1ons centralvzed
Service Comm1ss1on |

11 have the primary respons1b1]1ty of dealing w1th

nsuring protect1on of the mer1t system. It will conduct
udicate the cases invotving persOnne1 decis1ons of the
rvice. It W111 also from time to time conduct special't
to determine the effectlveness of the new system.

al Counse] of the MSPB who will have the respons1b111ty
v1o1at1ons of‘any proh1b1ted personne] practice, and _
sponsibility of dealing with persons within the service
ormat1on dealing with waste, fraud and m1smanagement and

uch persons are protected from any type of repr1sais frmm
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0PM's pr1nc1pa1 office is 1ocated in Wash1ngton D C., with f1e]d ;
offices eTsewhere in the nation. The Director 1s appo1nted by the o
President and conf1rmed by the Senate for a four year term wh1ch is co—f'
terminous with that of the President and may be removed on]v for cause>”
There‘is a Deputy Director appo1nted by the President and confjrmed bytc,y v

the Senate. He|may perform such functions as the“DirectohIdetermines"

- ,and is author1z=d to act for him in his absence or disability or 1f the?h
: off1ce is vacated. -The D1rector may appo1nt up to f1ve assoc1ate |

. d1rectors as he determ1nes

The Director of OPM performs severa] d1fferent funct1ons through :ﬂf'

,’the staff of his office 1nc1ud1ng (1) ass1st1ng the Pres1dent in pre-?ti
'm'vpar1ng Civil Serv1ce rules, and adv1s1ng the. Pres1dent in promot1ng an:,
‘efficient C1v11 Serv1ce and prov1d1ng protect1on for merit system
f principles; :(2) execut1ng, adm1n1ster1ng,'and enforc1ng the Civil |
AiService statutes andvregulatiohs'(ihciuding c]assificatiqn and ketire-v':'

“ment activities) except for those activities which are direct]y the :-gf

responsibility of the MSPB and the Specia] Cdunsel' (3) secur1ng
accuracy, un1form1ty and justice in the funct1ons of the off1ce, .
(4) appointing emp]oyees of the off1ce, (5) d1rect1ng and superv1s1ng B

employees of the office, assigning work to employees and organ1zat1ona1

- un1ts and d1rect1ng the internal management of the office; (6) dxrect-

~1ing the preparation of the office budget and the use of funds, (7) re- j

viewing operat1ons under the insurance prov1s1ons of the 1aw, (8) con- f

ducting or arranging for research into improved methods of‘persohnel L

1
‘management.

The OPM should not encounter the same problem that the previous

- Civil Service Commission had with the combination of administrative ahd
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adjudicatory powers. It was difficult for the Civil Service Comﬁissién
to be a fair judge when its own regulations or actions were. under attack.

Those adjudicatory functions fall within the jurisdiction of the MSPB and |

the Special Counsel. This is one of the most important improvements of R

the new legislation in separating the functions of'administratioh and
edjudication‘ Since the MSPB is primarily concerned With the due
process of emp]oyee decision, we will exam1ne it in some deta11
~In January, 1979 the MSPB came 1nto be1ng as a resu1t of the |
President's Reorgan1zat1on Plan 2 pursuant to the C1v11 Serv1ce Reform
Act of 1978.2 The Board created an organ1zat10na] structure to carry :
out the duties, The fo]10w1ng are the organ1zat1ona1 un1ts of the Boaré.3
(1) Offfce of Managing Djrector ’ | " » |
- (2) Office of Genefal Counsel
1(3) Office of Appeals
(4) Office of Administrative Law Judge
~{(5) Office of Secretary
(6) Office of Merit Systems Review and Stud1es
A7) Office of Administration
(8) Office of Legislative Counsel
(9) Field Office o, |
For purposes of this paper the Office of Generéi'CounseT, AppeaTs_»
and Administrative Law Judge are the most important. ~ The Genefai Counsel
provides legal advice to the Board and its staff and represents the
Board in civil ections which might result from any of its functions.
The Office of Appea]s revieWs decisions and appeals and makes fts_
recommendat1ons to the Board. It'prepares proposed deeisione fbr the -

Board to consider and reviews act1ons brought under the appeTlate 3ur1s-

diction of the Board.4
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Ultimately if is the members of the MSPB who make the decision on
.aopeale. There are three members with not more than two being memoere
of the same political party. The advice and consent of the Senate is.d
needed to confirm these appointees to a single seven year term. The
President also selects.with the advice and consent of'the Senate the f
Chairman and Vice-Chairman of the Board. Removal powers are ]1m1ted
since the President may remove members of the Board only for 1neff1c1ency,
neglect of duty or ma]feasance in off1ce If the members of the Board v
find that cases are e1ther sens1t1ve or difficult then the case may be :

assigned to the 0ff1ce of the Adm1n15trat1ve Law Judge These cases may '_

“arise out of e1ther the Board s appe]late or original Jur1sd1ct1on

The rules, regu]at1ons and ru]1ngs which emanate from the MSPB
are 1mportant features of the new 1aw, but the bulk of the act1v1ty
w1]1 occur w1th1n the various federa] agencies. It W111 be noted that
under the o]d system the due process requirements d1ffered from agency
to agency while under the new law there is a un1form1ty of m1n1mum pro-
cedures for all agenc1es to fo]]ow. Any unfa1r personnel actions w111 o
be dealt with by either the MSPB or the Special Counsel.

If“an agency determines thatzit must.reduce in grade or remove an
employee, there are procedures to be followed which conform”QO the
contemporary'standards of due prooess in emp]oyment matters. The
employee is ent1t1ed to th1rty days wr1tten notice spec1fy1ng instances -

of unacceptable performance which has occurred w1th1n the past twe1ve

'months This prov1s1on states that fhere must be documentation for

such action, and the emp]oyee who 1is subJect to an adverse action is
entitled to be represented by an attorney andrhave a reasonable opportunity

to reply either orally or in writing.?
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Unacceptable performance‘is defined, and it means performance of an:fra
employee which fails to meet established performance standards in one ;

or more critical e]ements of such employee's pos1t1on 6 Each=agency

must deve]op one or more performance appra1sa1 systems and. involve the
employees in estab1lsh1ng such appra1sa1 systems The resu]ts of’these
performance appra1sa] systems provides the bas1s for tra1n1ng, reward1ng, : .
reassigning, promot1ng, reduc1ng in grade reta1n1ng and removing an
emp]oyee |

. -The performance standards estab11shed sha]] be to the maximum extent
feas1b1e permit the accurate eva]uat1on of the JOb performance on. the |
bas1s of obgect1ve criteria related to the pos1t1on in questlon for =
each emp]oyee or pos1t1on under the system Courtesy to the pubT1c may
be 1nc1uded in the cr1ter1a Before any employees can be reass1gned
reduced in grade or removed for unacceptab]e performance they must be
prov1ded an opportun1ty to demonstrate acceptable performance Any" |
of the adverse actions must be accompan1ed by the due _process protect1ons
of notice, representat1on and response The 1aw also provides that sus-
pens1ons of 14 days or_]ess will have the same due process protect1ons
as to the other adverse actions. | o "

The MSPB shall sustain a.decision of an agency only if it is supported
by substantial evidence or by a preponderance of the evidence. Thet ai' |
agency's decision will not stand 1f the affected party can demonstrate
harmful error in the app11cat1on of the agency's procedures in arr1v1ng
at the decision; the dec1s1on was based upon any proh1b1ted personneI
action under ‘the new legislation; or the dec151on‘was not,1n accord with
the 1aw.’ These Sanctions will deter the‘agency from engaging in prohibited

personnel practices because of the likelihood of Tosing the case before the

MSPB.




‘ In order to be certain that the agencies do not run afoul of the |
new law the various cr1ter1a have been defined. For examp]e substant1a¥
ev1dence is. "That degree of relevant evidence wh1ch a reasonab]e m1nd
cons1der1ng the record as who]e, m1ght accept as adequate to support a A’r

8

conclusion that the matter asserted is “true. A preponderance of

ev1dence is: “That degree of re]evant ev1dence which a reasonab]e

mind might accept as suff1c1ent to support a conc]us1on that the matter ‘

casserted is more llkely to be true than not true wd Harmful error 1s .’

“Error by the agency in the app]1cat1on of its procedures which, in the |

absence or cure of‘the error, would have caused the agency to reach a

conc]us1on d1fferent than the one reached w10 The burden fa]]s upon the
appe]]ant to show that the harmfu] error caused substant1a1 harm or d
preJud1ce to h1s or her r1ghts 11 '

" The rules of ev1dence for hear1ngs conta1n a number of features wh1ch

'guarantee a fair hearing. Al] documents referred to in the p1ead1ngs :

sha]] be served upon all part1es to the proceed1ng 12 This a]]ows a

fair- response to the documents Ev1dence or testimony may be echuded

by the Pre51d1ng Official, but any such evidence exc1uded shall be made

~part of the record of the proceedmgs.13 The Pres1d1ng 0ff1c1a1 may

request further evidence and requ1re its submission if he be11eves thIS
to be necessary

Whenever a witness test1f1es directly in a hear1ng, any party may
move for product1on of a statement in whole or part of such a w1tness
wh1ch has been reduced to wr1t1ng, and it must be s1gned by the w1tness. o
If one of the part1es refused to furnish the: statement ‘that testImony :

shall be strjcken from the record.15 The Pre51d1ng Officer may also

- order any party to respond to the genuineness of any of the relevant .




“vided the parties have a choice to oppose it.

_ Ru]es of Procedure may be use

documents submitted. 16

Part1es may st1pu1ate as to any matter of factw'
or law except for the Jurlsd1ct1on of the Board and the Presiding

Official may take official notice of matters of common knowledge pro-
- _ - L

The discovery prOCess which invd]ves ‘the opportunity to present
and request what information and ev1dence is necessary prov1des for

the opportun1ty for a comp]ete record W1thout enta111ng unnecessary

‘delays. The Pres1d1ng 0ff1cer w1th1n some 11m1tat1on may order depo-_ff‘

51t1ons and if 1t appears that the procedure is not adequate the FederaT
418 .. : SR =

Subpena power is a part of the procedure w1th either the Pres1d1ng '

'.Off1c1a] Adm1n1strat1ve Law Judge or member of the MSPB 1ssu1ng 1t

Mot1ons for subpenas must be subm1tted 1n wr1t1ng and served on all _
part1es spec1fy1ng with part1cu1ar1ty the books, papers and documents -

13 A]] subpenas requested must show ,

des1red and facts to be proven
the re]evance and a person aga1nst whom it is directed may make a motlon |
to quash it. 20 | | N

When there is a hear1ng, the record shall be closed at the conc1u510n
of that hearing except for add1t1ona1 arguments or- br1efs concernlng

prev1ous1y identified ev1dence. Once the record is c]osed no add1t1ona1'

evidence may be submitted unless one can show they have new mater1a1

which was not ava11ab1e pr1or to the close of the hearing.

After the clos1ng of the record, the Pres1d1ng Official sha]] issue ea'

_the initial decision within 25 days indicating the f1nd1ngs of fact and

conclusions as well as the reasons. Unless one of the part1es files an

appeal the decision becomes final in 30 days. It is possible that an
appellant may pet1t1on the Board, and whenever the Board denwes or d1s— ‘

poses of the petition a11 adm1n1strat1ve remed1es are exhausted The
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Board may reaffirm, reverse, remand, modify or vacate the decision fﬁ'
who]e or part.  There is no proVision for appeal from the decision of-
A the Board, and the next step is to the federal courts for Jud1c1a1 Rev1ew
Unlike the situation under the Civil Service Commission where_the |
appeal could be in the U. S District COurt .the current requirements h
provide the filing must be. in either the U.S. Court of Claims or the _ha
Court of Appeals for the D1str1ct of - Co]umb1a This procedure e11m1nates |
the confusion that ex1sted when many district court dec151ons on these ’
_cases were c1ted | » v
If any C1v11 Serv1ce 1aw, ru]e or regulation under the Jur1sd1ct1on
-of the 0ff1ce of Personne1 Management is the subJect of 1nterpretat1on
" in any of these cases and the D1rector of the 0ff1ce of Personne1 1s n
: of the opinion that an erroneous decision would have a substant1al 1mpacth
~on any-such 1aw, rule or regulat1on under the Jur1sd1ct1on of his offtce,
he as a matter of right may intervene and part1c1pate in the proceedlng
before the Board Th1s should be done as ear]y as p0551b]e, but in no
way would it grant the right of the Director to interfere w1th the;Tn—"7
dependent dec1s1on mak1ng author1ty of the MSPB. _ | ”
| One of the tru]y important improvements under the new law is the
timelines and dead]1nes established for the appe11ate process. Under
the old appellate process, it generally took 48 days'to process 5" h
removal withinvthe agency, and the Federa] Emp1oyees:Appeals Authority'd
took 152 days on average to reach dec1s1ons on removal-actions. 21 |
Strlct‘tjmeljnes are a part of the new law. Whenever any appeal
is filed with the MSPB, the Board will estimate the amount of time it
expects a particular case wiTi take, and it will announce pnb11c1y‘the

date it intends to complete action on‘it.zz_.There will be a 30 day

43




grace period, but if the Board fails to complete action by the announced
. | o date plus 30 days, it will pubﬁcly announce a new date by wh~1’ch'1"t in-
tends to complete action. This procedure should expedite the appellate
procedure on the part of the MSPB. As mentioned earlier, the”appellant
must file any appeal from the MSPB within a 30 day period.
. There is one area where the proceed1ngs could remain comp11cated
and drawn out, and this is in those cases where any type of d1scr1m1nat1on
‘18 a]]eged Th1s type of 11t1gat1on 1nvo1ves the. EquaT Emp]oyment o
Opportunity Commission (EEOC). The C1v11 Service Reform Act of 1978 d1d
not authorize the MSPB to supersede the EEOC. _' |
| - The potent1a1 conf11ct between the MSPB and the EEOC was an issue
of controversy in the Congress when the ]eg1s1at1on was be1ng debated. |
As the Committee report stated. "neither agency wou]d have the authorIty »'
to over rule the view of the other 23 Th1s differed from the draft
o
. 1eg1slat1on proposed by Pres1dent Carter who favored grantmg f1nal
authority to the EEOC The Report of the Comm1ttee on Governmental
Affa1rs of the U.S. Senate contained the m1nor1ty v1ews of Senator John'
" Glenn who obJected to this shar1nngf author1ty between the MSPB'and
EEOC: | » |
' v _ An alternative procedure, which I urged the Committee to
® : adopt but which it rejected, would allow both the MSPB and the’
-EEOC to rule on such discrimination questions in a manner similar
to that provided by the Committee, but would designate the EEQOC as
the final authority at the administrative level on such quest1ons.' )
Under this procedure which was. or1g1na11y proposed by the Admin-
jstration the EEOC would review the MSPB's -action insofar as they.
related to discrimination and render a decision which could be
implemented immediately and, if reviewed, treated by the ggurt
with deference normally accorded to f1na1 agency act1ons
Whenever any emp]oyee appea]s an adverse actxon and a]leges that a

basis for the dec1s1on against h1m is d1scr1m1nat1on proh1b1ted by the

‘ Civil Rights Act of 1974, the Fair-Labor Standards Act of 1938, the
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Age Discrimination'in Employment Act of 1967 and the Rehebilitation Actv
of 1973 the MSPB must dec1de the issue within 120 days, and if the
appe]]ant is st111 d1ssatlsf1ed with the dec1s1on, 1t may be appea]ed |
to thevEEOC.25 These various pieces of legislation contain sweeplng
provisions that could be used by almost any emponeebwith,the pbssibTe
exception of the'white male under the age of 40 whovie not handiceppedt

_‘ The Civil R1ghts Act of 1964 stated: "It shall be‘thehpolicyvof
the Un1ted States to 1nsure equa] emp]oyment opportun1ty Such a law
ewou]d obv1ous]y prov1de some basis’ for any female, B]ack person or one
who-1s fore1gnvborn to challenge e personne] decision. The Age D1scr1m—
ination Act and the,Rehabtlitation'Acts provide a basis of age and
hand1capped cond1t1on as a cause of discrimination. ‘.v .

J; With the extent of - 1eg1slat1on on var1ous types of d1scr1m1nat1on-
oh var1ous cond1t1ons, it'is 1ikely that a number of cases a11eg1ng
d1scr1m1nat1on will be appea]ed to the MSPB. In such a case, the
appe]lant will be able to appeal to the EEOC if d1ssat1sf1ed with the
dec1s1on of the MSPB in one-hundred-e1ghty (180) ca1endar days from
~ the date of f111ng a pet1t10n for cons1derat1on w1th the Comm1ss1on if
there is not a dec1s1on by the Commission, recons1derat1on dec1s1on by |
the MSPB or dec1s1on by ‘the Special Pane] 26 |

In any case a]]eg1ng d1scr1m1nat1on the Board shall decide it
' w1th1n 120 days from the date of f111ng 27 The emp]oyee has 30 days
from the date of the decision to petition the Comm1ss1on to cons1der
the decision and the Commission shall within 30 days determine whether'
or not it w111 cons1der the case. 28 1 it dec1des to cons1der the
case, it will consider the entire record of the proceed1ngs of the Board

on the basis of the evident1ary record presented. It is also permitted
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to make a decision or to take additﬁona] evidence to the extent it

29 In any eVent, the

considers necessary to supb]ement the record.
Commission shall render its decision within 60 days.

| In rendering its decision, the Commission has three possible
courses of action. (1) it may concur in the decision of the Boerd
(2) 1ssue another dec1s1on wh1ch d1ffers from that of the Board to the
extent the Commission f1nds that as a matter of Taw the decision of the j‘
'Board const1tutes an incorrect 1nterpretat1on of any prov1s1on of any
,]aw, ru]e,regu]at1on or po11cy d1rect1ve referred to in the C1v11 Serv1ce”
Reform Act of 1978 or the dec1s1on 1nv01v1ng suchva prov1s1on is not ff B
- supported in the record as 2 whole. 30 ‘ :A' PR

| S1nce neither the MSPB nor the EEOC has author1ty over the other,
disagreement between the two must be resolved before there js a final
.administrative decision. . If:the Board rejeots the Commissioh's dectsion
then the case is 1mmed1ate1y cert1f1ed to a Spec1a1 Pane] wh1ch shall h
‘w1th1n 45 days render 1ts dec1s1on which becomes the final adm1n1strat1ve
determination of the case ‘and thus will be a judicially rev1ewab1e act1on
in the federa] courts. The Special Panel will consider the factual record,
the decisions issued by the MSPB and the EEOC -and or 1egaf briefs filed
before the MSPB or the EEOC. 1In considering the case the Special Panet
is mandated to give due deference to the expertise of both the MSPB and
EEoC.

The Special Panel is an ad hoc group which is formed each time that

it is necessary for it to make a determ1nat1on It has one'permanent
member appointed by the Pres1dent for a six year term, and two others
who are appointed by the respect1ve cha1rman of the MSPB and EEOC ~ The

member appo1nted by the Pres1dent serves as the Cha1rman each time the
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Special Panei is ‘convened. F-Administrative assistance.is to be provided
equally by the MSPB and EEOC o | |

There are some strict timelines to be observed in the discrimina— N
tion cases. If the MSPB, EEOC or the Spec1a1 Panel do not act by ‘the .

statutory defined time 11m1ts, the 1nd1v1dua1 is entitied to file a

- civil action in an appropriate u. S District Court under the foi]oWing :

c1rcumstances. if 120 days have e]apsed since the fi]ing of a case .
w1th the MSPB a]]eginq discr1mination, 1f 180 days have elapsed from the

date of fi]ing a petition for cons1deration w1th the Comm1551on and there

| 1s no deCiSion by the EEOC recon51deration by the MSPB or dec151on by

- the SpeCiai Pane] 31

In many respects the law w1th 1ts many bu11t in protections for

vthe_employees is not as likeiy to be'as favorabie-to them because of

the elaborate definitions that exist in the law. There are not 11ke1y
to be victories based upon technicaiities because the emp]oyee must

demonstrate that any procedura] error was harmful to him. This means

“that cases whiCh ‘revolve around the issues of a substantive,nature'are.-

much more difficuit to win against the administrators One important

: new feature is that the successfu] appeiiee w111 be abie to recover

attorney fees.' _

One of the important new features of the law §s: the SpeCiai Connsei
Wh1Ch is an 1ndependent part of the MSPB which prov1des protection to
emp]oyees who may unaust]y be subjected to prohibited personne] poiic1es .
or who may have 1mportant information to divulge concerning the operations
of government waste, fraud and mismanagement. vBoth the MSPB and the \
Special Counsel deal with prohibited personnel practices with the Speeiain

Counsel investigating such praetices and. the likeiihood'that an;agenoy
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will lose a case if any'of the administrators engage in prohibited
personnel practices. In order to insure due process, prohibited personnel
pract1ces have been defined in the Taw. ‘

Under the legislation personne] actions refer to an appointment,

promotion, adVerse action, detail, transfer, reassignment, reinstatement,

restorat1on re- emp]oyment - performance eva]uat1on and a dec1s1on con-

cerning pay or awards. There are a number of proh1b1ted personnel pract1ces‘t: T
that can be the subaects of comp1a1nts to the Spec1a1 Counse] Pro- : o
h1b1ted personnel pract1ces can be committed by an emp1oyee who has the

author1ty to take, direct others to take, recommend or approve any

' personne] act1on that d1scr1m1nates for or aga1nst any employee or app]l—

-cant for emp]oyment on the basis of race, co1or, re11gton, sex, nat1ona1

or1g1n, handicapping cond1t1on marital status or po]1t1ca] aff111atlon
as proh1b1ted by certa1n spec1f1ed Taws. | |
It is a proh1b1ted personne] pract1ce to solicit or consider any
recommendatlon or statement oral or written, W1th respect to any in-
d1v1dua1 who requests or is under cons1derat1on for any personne1 actton

un]ess the recommendation or statement is based upon the personal know~<

ledge or records of the person furn1sh1ng it and consists of eva1uat1on .

of the work performance ab111ty, apt1tude or genera] qua]1f1cat1on of
the individual or an evaluation of the character, 1oya1ty or su1tab111ty
of such an individualt |

In regard to app]ioants for'employment, it-sha11 be an un1awfu]->.
personne] practice to deceive or w111ful]y obstruct any person with
respect to such person's r1ght to compete for emp]oyment or to 1nf1uence :

any person to withdraw from. compet1tlon from any pos1t1on for the purpose

of improving or injuring the prospects of.any other person for emp]oyment




to .grant any preference or advantage not authorized by law, rule or

‘regulat1on to any employee or applicant for employment (including def1n1ng

. the scope or manner of competition or the requ1rements for any pos1t1on

for the prupose of improving or injuring ‘the prospects of any part1cular
person for employment). ' S
Nepot1sm 1s also a forb1dden pract1ce under the 1aw, for it is a
proh1b1ted personne] pract1ce to appoint, emp]oy, promote advance or |
advocate for appo1ntment promot1on or advancement 1n or to a c1v11
p051t1on any 1nd1v1dua1 who is a re]at1ve of the emp]oyee if the pos1t1on'

is in the agency in which the emp]oyee excercises Jur1sd1ct1on or contro1

as an off1c1a1

It is a proh1b1ted personne] practice to d1scr1m1nate for or aga1nst '

any emp]oyee or applicant for employment- on the basis of conduet whjch ~

~ does not adversely affect the performanee of the employee or the-appTi-'

cant or the performance of others to take or fail to take any other |
personnel aetion if the taking or failure to take such action violatee:_
any law, rule or regulation implementing or directly eoncerning the
merit system prineiples.

Obviously the new law addresseS»the major problem dealt with Th
the Pend]eton Act of 1883 by mak1ng it an unlawful personnel practlce to ;
coerce the po]1t1ca1 act1v1ty of any person 1nc1ud1ng ‘the prov1d1ng of
any political contribution or service. It is also a prohibited perSonne]
practice to take any action against any employee or applicant for employ-T
ment as a reprisal for ‘the refusa] of any person to engage 1n any of
the proh1b1ted political activities.

Most of these prohibitions reflect the standard of due process for
employees which“have resdlted'from court cases in recent years. It is -

clear that the new law meets and in many cases exceeds these standards.
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One of the new features is the pretection provided whist]eblowers‘who |
divulge information concern1ng waste, fraud or m1smanagement There neve
been some serious 1n3ust1ces against some of the wh1st1eblowers of the
past. The Office of Special Counsel provides protection to employees
who may be subjected to prphibited_personnel prectices under- the ]egieé w
lation or who may have important information to divulge cencerning the -
operat1ons of government. A‘ | | |

Repr1sa1s against emp]oyees for exerc1s1ng legaT rlghts is. pro— i
h1b1ted in the form of taking or failing to take a personne] act1on w1th
respect to any employee or app11cant for employment as a repr1sa1 for
be1ng a wh1st1eblower as is tak1ng or failing to take a personne] actlon
aga1nst an emp]oyee or applicant for emp]oyment as a reprlsal for the
exercise of any appeal right granted by law, rule or regulation.

There are some well known examples of mhistleblowing, Probably
tﬁe most pub]ieized was A. Ernest Fitzgerald who was a-cost,contnol
speciaiist in the Pentagon. He revealed that ﬁne Air Force's C5A afr;
craft program had a $2 bi]]ion:eost overrun which was known butfhidden"

by the Air Force. After he revealed this, his position was abolished

'and he was removed from employment on the ground of reductien in force.

Pursuant to Civil Service_regulations, he appealed and eventually won,i
but at great ekpense to himself.
The Fitzgerald case generated the most pub]icity, but from a TegaT

standpoint the most def1n1t1ve Supreme Court case of Arnett v. Kennedy ‘

“involved the prob]ems of a whistleblower. Wayne Kennedy, who was f1eld

representative in the Chicago Regional Field Office of the 0ff1ce of

Economic Opportunity (0E0), made charges concerning members within his

office. Of the several charges he made, the most serieus was. that the




Regional Director and hisvadministnatiye assistant attempted to bribe a
representative of a community action ongenization.sz- Specifically the
charge was that a $100,000 grant of 0EQ funds was offered in return for
statement against Mr. Kennedy and another employee. 33

-Kennedy was ‘advised of his rights under the regulations of the C1v11
Serv1ce Comm1ss1on and the OEQ to rep]y to the charges orally and in
wr1t1ng and to inspect the ev1dence to be used‘aga1nst him. He arguedy
that nis First Amendment nights were the issue, end ne was ehtit]ed to
a tr1a1 type hear1ng before he cou1d be removed U1t1mate1y the members‘
of the Supreme Court d1d not agree W1th Kennedy and ruled that he was ’
not ent1t1ed to a pred1sm1ssa1 type hear1ng a]though at somet1me he’ was
ent1t1ed to one. Thus Kennedy lost, but his case was the definitive one
dea11ng with the C1v1] Serv1ce system of laws, ru}es dnd regulations as
they extstedtet that timed | o | | |

The Fitzgerald and Kennedy cases illustrated one of the major
deficiencies of‘the»o1d system regarding Civil Service emp1oyees'who‘:
reveal information about waste and fraud. _At'thatytime.there‘was no
proviSion tobindependently'inveetigate‘the chardeé made by eitner
F1tzgera1d or Kennedy The Civi1 Senvice Act of.1978 provides a remedy;

The new law def1nes wh1st1eb]ow1ng It refers to present or former
federal employees or applicants for emp]oyment wno disclose information
they believe 1nv01ve a v1o]at1on of any law, rule or regulation. It may'y
a]so involve m1smanagement a gross waste of funds, an abuse of authorlty
or a substantial or specific danger to public health or safety. Fmployees
may not make disc]osuree which are‘specifically prohibited by statute, |
required by executive order to be kept secret inrthe 5nterest of natfon&l

defense or the cpnduct of foreign affairs.
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If in any of these cases the Special Counsel determines there are :'

‘reasonable grounds to believe that a prohibited personnel action has .

occurred, exists or is to be taken which requires corrective action,
he reports his determinations, findings and recommendations to the
agency, MSPB OPM and may report to the Pre51dent |

 In the case of whistleblowing, the Special Counsel makes a deter-lir
mination as to whether'there is any substance to the allegations. ‘If:}?k
there is substance, he will require the head ot the agency‘to conduct'ant
investigation about the a]iegations and submit a written report setting
forth the findings w1thin a 60 day period | e

Nhiie the Spec1a1 Counse] will 1nvestigate any agency where the e

’whistieblower prov151ons apply, it does not appiy to certain agenCies -

These are: a government corporation, the Federa] Bureau of Investi- 57.
gation, the Centra] Inteliigence Agency, the Defense Inteiiigence Agency,
the National Security Agency and certain other 1ntelligence agen01es "
excepted by the Pre51dent the Generai Accounting Office, the United .f
States Postal Serv1ce, and the District of Co]umbia government :

" In the performance of his duties the Spec1a1 Counsei may 1ssue
subpenas requiring the attendance of and testimony of w1tnesses and the E
production of documentary'or other evidence. The subpena may be served .
by the representative of. the épeCiai'Counse], a U.S. Marshal or Deputy o
Marshal. Anvone refusing to obey the subpena may be held in contempt.f

The general authority of the Special Counsel provwdes 1mportant
checks to arbitrariness or abuse of authority by managers. . He may recom-
mend corrective action to the agency invoived when it is determined that
there is reasonable ground to believe that. a prohibited perSOnnei practice

has occurred and if the agency has not taken the corrective action:i -
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recommended after a reasonabTe period Of'timev he‘may file with the MSPB
a request to order correct1ve act1on and request stays of proh1b1ted B
personnel actions or d1sc1p]1nary actions. |

" There were two other prov1s1ons 1n the 1978. 1eg1s]at1on dea11ng o
with a new Senior Executive Service (SES) and Labor Management Relat1ons,

The SES estab]1shed a top corps of executives within the Federa] Govern~'

: ment After the 1aw was passed managers had the opt1on of Jo1n1ng the »

SES or rema1n1ng under the system which app11es to the rema1nder of the ,

' emp]oyees 0ver 90 percent elected to join the new serv1ce

The emphas1s of the SES 1s "mob111ty, manager1a] d1scret1on in o
ass1gnments accountab111ty and performance of a very h1gh order, and a

reward system ba]anced agalnst a certa1n amount of r1sk tak1ng and- 1n1t1a-

-35

t1ve It was des1gned to strengthen the top 1eadersh1p of the Federal

'Government wh1ch has to have the flexibitity to respond to rap1d]y chanq-

1ng c1rcumstances and still be able to pursue a course wh1ch takes 1nto '

account the nat1onal interest, the ach1evement of pres1dent1al and con-

~gressional goa]s while ma1nta1n1ng sound management

Reward for mer1tor1ous service was to be the keystone of" the SES o

'd with higher levels of sa]ary and bonuses for distinguished service. The -

ma1n .goal of the SES was to make the manager of government more like |
those of private enterprise where incentives and rewards will motivate
for greater performance. Under the o]d system, managers were locked into
a system where they could do as we11 whether they performed or not. -
‘In the Labor-Management Relations_area, the Taw established a | _
Federal Labor Management-Re]ations'huthority which will carry:out the N
current duties of the Federal Labor Relations Council and Assistant |

. 37 SR
Secretary of Labor for Labor-Management Relations. It permits labor
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unions to bargain collectively over personnel po]icies,.practiees,and
'I' |  matters affecting working conditions.v Certain areas of deoiston?maktng

are reserved to management and may not be subjected to the bargaining'

process. Unfair labor practices for both agencies and unions arebset

forth; and a-Federal Service Impasses Panel provides for the resolution

. of - impasses between agencies and unions. _
Congress onmalized in statute what has become an estabtished rigﬁt‘f
for employees in the United States government to Jo1n a labor union Whlch»
‘- represents them collectively. Congress also found that the ex1stence of
unions was compatibte with the h1ghest standards of emp]oyee penformancev
° demanded by the national mterest Further, i tA was foun'd th’atemployees '

had the right to participate in ‘unions in order to organ1ze and barga1n
~collectively, and that this contributes to effective conduct of pub11c-
bus1ness N _ | "

The Federa] Labor—Re]at1ons Authority is compr1sed of a cha1rman and
two other members with the.provision ‘that not more than two of the three
may be from the same political party. These individuals are independent
representing neither management nor labor which is an 1mprovement over
the former system with its bias toward management The members are appo1nted
by the Pres1dent w1th the advice and consent of the Senate. Any member
may be removed by the President only upon not1ce and hearing and only fon
inefficiency, neglect of duty or malfeasance in office. "‘ '

A general counsel of the Authority, who may,inVestigate}alleged}un;'
fair labor praetices file and prosecute comp1aints andlexercise other
powers shall be appointed by the President with the advice and consent
of the Senate for a term of five years and may be removed any time by

‘: ~ the President.
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The Federal Labor Relations Authority has the following functions. .
It may hold hearings, administer oaths, take testimony or depositions of
persons under oath ahd issue subpenas.38 It may also require an agency

or a union to cease and desist from violations and require the offender

" to take remedial actions it considers appropriate.3
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CHAPTER 5
SUMMARY AND CONCLUSIONS

~ As this is written the Civil Service Reform Act (CSRA) of 1978 hasi'
been in effect for three years. These 1nc1ude the last two years of
~ the Carter Administration and the f1rst year of the Reagan Adm1n1strat1on.
The pol1t1ca1 turn of events has posed a serious threat to the Civil o
Service, for clear]y the Reagan Adm1n1strat1on is host1]e to the federaf’
bureaUCraoy The new 1eg1s]at1on prov1des the Adm1n1strat1on w1th greater
latitude to work 1ts will. | | .
- The smug arrogance of federal workers is not longer present ;ﬁﬁifhdn'
: thIS frame of reference, we must cons1der the impact of the CSRA It has‘
provided a manager1a1 flexibility that was lacking under the o]d system
Managers now have the tools to mot1vate ‘their subordinates to accomp11sh
the goals of the government S programs. Along with this flex1b111ty,
there is an accountab111ty of the managers. _
| It was tru]y a comprehens1ve plece of 1eg1s]at1on W1th the develop-
ment of performance appraisal systems which estab11sh standards for
emp]oyees to meet. ' The Office of Personne] Management 1svoversee1ng_"
the implementation of these performance appraisaT-systems They‘must |
meet the minimum criteria set forth in the new 1aw, but there is room
for d1vers1ty and f]ex1b111ty from agency to agency
| Employees must be provided a fajr chance to demonstraae their per;f
rformanoe;‘and if they don't they will face'adverseractions. The CSRA f'f‘ .
provides streamlined methods for removing employees or reducing,them ind'
grade for unacceptab}e performance. Such procedures will make it easier

for agencies to initiate adverse actions based upon unacceptable performance.
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While providing‘for managerial flexibility, it hasva]so provided for

‘ | truly substantive rights for employees by statute. Manageri‘al flexibility -

new law has built-in protect1ons which shou1d prevent that from happen1ng,
The new law prov1des that there are guaranteed certain procedural

r1ghts in the event of an adverse action. A hear1ng is guaranteed to‘

all workers and 1f they are successful in their appeal they may recover

reasonab]e attorney fees Another 1mportant right for federal empToyees

is that any dec1s1on regardlng reduct1on in grade or removal must be |

e]ements of the emp]oyee s pos1t1on in each 1nstance of unacceptable -
lperformance | | _
After rece1v1ng notice of unacceptab]e performance the employee
.. has one year to 1mprove performance before any f1na] actton. If 'fmprove-
ment is made and the employee is no 1onger subJect to the adverse act1on,
any entry or record of the pr1or notice shall be removed from the files
of the agency. 7 | | ,
‘With such protect1ons employees should have amp]e opportun1ty to
be guaranteed fair treatment and only those who deserve it w111 be the
PY _ subjects of adverse actions. The Merit Systems ProtectTon Board has
pub]1shed its f1na] regulat1ons wh1ch governs the process by which em—
ployees of the federa] agencies may appeal personnel actions to the
P MSPB. | |
| While overall the{]auvhas'worked'Well, two provisions of the CSRA
have encountered difficulty. These are'the Office’of.SpeciaT Counsel and

Y the new Senior Executive Service. The Special Counsel has-experienced a
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great deal of difficulty for a.variety of reasons. The firsf individual
appointed to the position of Special Counsel resigned within his first
year on the job, and Congress reduced the funding by 50 percent in
June, 1980.

In addition, there have been criticisms of the Office'sAooeratiqns.. |
The General Accounting OffiCe found major deficiences {n its first B
report; In June, 1980, 1t found there was little 1mprovement from v~_"

October, 1979. The MSPB has also been cr1t1ca1 of the Spec1a1 Counsel

Aespec1a]1y in 1ts hand11ng of one case. It 1nv01ved an off1c1a1 of the

Small Business Administration who was charged w1th engag1ng in a pro-
hibited personnel pract1ce with politically motivated transfers w1th1n
the agency. In that case the MSPB found in favor of the-off1c1a1_and
aga1nst the Spec1a1 Counsel.

" The National Academy of Pub11c Adm1n1stratlon a more objective party,
issued a report criticizing the quality of the 1nvest1gat1ve work and

called for a'more professionally qualified staff. The 0SC acknowledged

1ts weaknesses and p]edged renewed efforts at 1mprovements. -

Another area with prob]ems is the Senior Executive Service which -
results from promises which have not»been kept. ‘Over 90 percent ofAthe
government executives joined the SES under the assunption’that performence
would be rewarded, but a pay freeie has severely cripp]ed»this‘effort, An
organization repreSenting the SES has filed suit in the U.S. District |
Court charging the government with breach of promise because of the pay
freeze and the limitations upon the number of SES bonuses.

Despite the growing pa1ns, the CSRA is be1ng implemented 1n all of
its phases. The GAQ found that there has been good progress in the -

implementation of the law. Full implementation will take several yearé,
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but the proce;ss is well underway. Executives, managers and emp]oyées

' | have been fu]iy ‘inf_ormed of the changes, and it is a matter of time to
¢ see' if these changes will aéhieve the goals of}'the ]egis’laﬁbn.
[
.
®
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