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INTRODUCTION 

Who can perform services in a speciality fi e ld, such as 

tax practice where the question of law and accounting are so 

closely associated that there may be no line of demaracation? 

Should such practice be handled by the lawyer, CPA, lawyer and 

CPA, or an individual with dual qualifications? 

The actual controversy between CPi\ 1 s and Lawyer s over 

rights in tax practice started with the 16th amendment to the 

constitution but was not offic ially brought into the open until 

1932. The steps that have been taken by the two professions in 

establishing an ethical relationship in tax practice will be cited, 

based on proposals made by the individual and joint ethics com

mittees plus views of leaders in the individual professions. 

The p r eceding questions and proposed solutions will be 

analyzed to determine the possible future developments for 

cooperative practice. 

l 
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I. PROFESSIONAL ETHICS AND PUBLIC OPINION 

A brief history of each profession is necessary before 

discussing the ethical boundaries of the two professions in tax 

practice. The history of the accounting profession will be 

given first. 

The earliest accounting firms in the United States are 

believed t o have been formed by Scottish and English Chartered 

accountants. One of the first actions taken by this group was 

2 

to form, in 1887, the American Association of Public Accountants . 

In 1896, New York State enacted the first Cetified Public 

Accountant's law which provided for the issuance of a certifi

cate to all candidates who successfully passed a written exam

ination administered by the New York State board of accountants . 

Similar laws were later enacted by all states and territories. 

Today the American Institute of Certified Public Accountants 

offers a Uniform Certified Public Accountant examination to 

state boards of accountancy~ These tests are given simult

aneously on the same days cove~ing auditing, accounting theory, 

accounting practice, and commercial law. 

In 1916, the American Institute of Accountants was 

reorganized into the American Institute of Certified. Public 

Accountants . with the objectives of raising standards of the 

profession by regul ating practitioners and establishing ethical 

codes to guide the profession. Its constitution sets forth the 
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following objective s: 

1. Unite accounting profession of Unite d States. 
2 . Promote and. maintain high standards~ 
3. Safeguard interest of public accountant . 
4. Advance science of accounting. 
5. Improve a ccaunting education . 
6 . Provide exam for membership . 
7 . Encourage cordial intercourse be tween accountants . 

Each state has followed the example of the American 

Institute of Certified Public Accountant s and has established 

statutes to regulate the practice of the Certified Public 

Accountants in all s t ates . l Only those accountants who have met 

and passed requirements of the American Institute of Certified 

Public i\ccountants examination may be cle signated a CPA . 

While the accounting profession :i.s a relatively new pro

fession , the legal profession dates back to around the year 1200. 

Law in the United States was studied in the Inn of Court from 

which students carried knowledge back to their home communities . 

The progress of the legal profession was curtailed in the mid 

19th century when both it and the Bar Associations were deemed 

undemocratic and un-American . As a result of this action the 

law profession reached its lowest ebb right after the Civil War . 

By 1875, leading l awyers realized what was happening and 

began to reest~hlish :and rebuild standards of dharacter , ~duc

ation, t ra ining, and to organize professional Bar Societies 

throughout the country . The profession has done a tremendous 

job . Now every state has requirements of education and l egal 

training plus an examination as a means of insuring high stand

ards of those who practice law. 



The American Bar Association, which was organized in 

1878, fostered the establishment of bar societies in all states 

because lawyers realized that: 

It is the Bar Association, not the ind:L viclual lawyers that 
can maintain high educational standards insuring a learned 
profession, that can mainta :Ln high standards of character 
as a prerequisite of ad.mission to practice , that can for
mulate and maintain high standards of ethical conduct .in 
relation both with clients and with courts. The public has 
a deep interest in having a well organized bar, part of the 
machinery of administering justice in a complex social and 
economic order.2 

What should ' 'profession" mean to the publi c? "A p r o

fession consists of a limited and clearly marked group of me n 

who are trained by education and experience to perform certain 

functions better than their fellowmen."3 A further criterion 

is that it must give evidence of advance preparation and skill 

through standards to eliminate unfit members. 

The professions cannot rely on the public to punish 

offenders because most often instead of directing legislation 

against and boycotting offending members the public condemns 

and punfshEs the professions at large. Thus , .each profession 

must establish certain standards of conduct for control and 

public policy . 

Both the American Institute of Certified Public Account

ants and the American Bar Associa t ion have adopted formal pro

cedures for disciplining offending members. The rules or stand

ards the members must abide by are known as the "Rules of 

Professional Conduc t" for Certified Public Accountants and 

"Canons of Professional Ethics" for the Lawyers . Neither of 

4 



these will be reproduced in this paper but frequent reference 

will be made t o them. 

Enforcement of these rules is attained through their 

professional .societies, state statutes, courts, and govern

ment bod:i..es . 
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Ethics are the necessary standards by which professional 

men distinguish right from wrong . These standards are form 

ulated not only to assure cordial relationship among members 

but a l so to provide moral persuas·ion and a tangible basis for 

public judgement . The profession may also use them as a stand

ard for self judgement . LI-

The code of ethics places the practice of the Certified 

Public Accountant on the same level as any profession which 

renders expert service to the general public . These rules and 

precepts are designed to reflect a professional attitude, 

behavior, and product on the part of the Certified Public 

Accountant and to build, maintain, and increase public confid

ence in the accounting profession. The more rigid the code of 

ethics -~he greater will be the esteem and confidence of the 

public .5 

-Like the accountants code, the legal ethics were first 

formulated and adopted by a state. In the case of professional 

ethics this was clone by the state of Alabama in 1887. Using 

as a basis the ethics adopted by the states, the American Bar 

Association later adopted its own code and by 1914, 31 states 

had adopted a similar code; some for the first time, others in 



place of their state code or as a combination of the state and 

national codes . 

The Amer:Lcan Bar Association Standing Cornm:Lttee on 

Profess:Lonal Ethics which was established in 1Sll! was changed 

to the Committee on Professional Ethics and Grievances • . This 

committee is now authorized to express its opinion concerning 

proper professional or judicial conduct when consulted by mem

bers of the Bar or by any officers or committee of a state or 

local bar association. 

The legal profession grants those admitted to the Bar 

some exclusive rights and privileges in return, for whtch, ·the 

lawyer has an obligation to perform in a ethical manner . 6 . By 

adopting and uniting their practice under a professional code 

the lega l profession has come again to be recognized by the 

public as one of the leading professions as evidenced by the 

Survey of Legal Professions . 7 

6 
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IL INTERPROFESSIONAL CODE FOR ATTORNEY AND C. p 
O 

A. 

The philosophy of practice and ethical standards of the 

legal and accounting professions are substantially identical in 

their emphasis on obta:i.ning the greatest public good and pro

viding the most responsible public service possible . nnoth 

professions have common requirements of basic and technical 

education, good moral character, passing of a professional 

examination, and both are subject to disciplinary control through 

similar codes of ethics of their professional associations. 111 

Now that a little background of professional ethics has 

been given let us consider the areas in which most of the ethical 

clashing between the two professions takes place · • · tax practice . 

Ethical problems are continually arising in the tax 

field which neither profession has been able to solve . To 

illustrate, the rules of Professional Conduct of the American 
(• 

Institute of Certified Public Accountants throughly defines 

the Certified Public Accountant 1 s ethical responsibility in 

his capacity as an independent auditor, yet remains silent on 

his ethical responsibilities in tax pr actice . Both professions, 

however, realize the need for rules of p1~actice :i.n the tax 

field. 

One reason for this deficiency may be that tax practice 

is not the exclusive f ield of e ither the legal or accounting 

professi on but is a mixed practice . Ne ither profession has 

8 
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formulated c :1.nons or rules of ethics specifically for tax practice. 

Each profession uses its own rules as a basis for discipline 

within this area. 2 

M:Lsunderstanding by members from both pro fe ssions has 

nour:Lshed the controversy over rights i n tax practi ce . Where 

does accounting end and l aw begin and vice versa? Each pro

fession tried to work independently of the other until the 1930's 

when the first step towards a cooperative effort of the two pro

fessions was made as a result of the Ttunlawful practice of law1t 

issue. Both professions, through the American Bar Association 

and the American Insti tute of Cer tified Public Accountants, 

presented their position on this matter but neither would accept 

the other's proposal. 

The committees, by working together in this ai0 e a realize 

the 11question of accounting and question of law are frequently 
.., 

intertwined in the same sta te of facts.TT.) Thus, it is difficult 

to draw a precise line in tax practice between the field of the 

accountant and the field of the lawyer. Unless it is recognized 

that a common groun~ exists for the lawyer a nd accountant in _ 

tax practice, a line of demarcation must be drawn and observed. 

Tax practice is a hybrid of law and accounting. The accountant 

should eithe1° be per mitted to practice law or be allowed juris

diction over incidental questions of law and denied the right as 

a consultant to give advice. 

In 19 4-L~, the Joint Committee was dropped and a new 

organization was created called the National Conference of 
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Lawyers and CPAs which consisted of five members from t he American 

Bar Association and five from the American Institute of Certified 

Public Accountants. This group worked together and adopted the 

following resolution for tax practice: 

l. That the public will be best served if income-tax returns 
are prepared either by CPAs or lawyers. 

2 . That it is in the public interest for lawyers to recom
mend the employment of CPAs a nd for CPAs to recommend the 
employment of lawyers in any matters where the services of 
either would be helpful to the client; and that neither 
profession should assume to perform the :functions of the 
other. 

3. That CPAs should not prepare legal documents, such as 
articles of incorporation, corporate by-laws, contracts, 
deeds, trust agreements, wills, and similar documents. 
Where in connection with such documents, questions of account
ancy are involved or may result, it is advisable that CPAs 
be consulted. Lj. 

No further cooperative accomplishment was made until 

1951, when several court decisions revived relations . That 

same year the National Conference issued a joint Statement of 

principles relating to practice in the field of Federal Income 

Taxation. 

The preamble is as follows: 

In our present complex society, the average citizen con
ducting a business is confronted with a myriad of gover
mental laws and regulations which cover every phase of 
human endeavor and raise intricate ah9- perplexing problems. 
These are further complicated by the tax incidents attendant 
upon all business transactions. As a result, citizens in 
increasing numbers have sought the professional services of 
Lawyers and CPAs. Each of these groups is well qualified to 
serve the public in its respective field. The primary 
function of the lawyer is to advise the public with respect 
to the legal implications involved :i.n such problems, whereas 
the CPA has to do with the accounting aspects thereof. Fre
quently the legal and accounting phases are so interrelated 
and interdependent and overlapping that they are difficult 



to distingµish.. Particularly is this true in the field of 
income taxa tion where questions of l aw a nd accourrting have 
been inextricably intermingled . 

The p r :Lnciples issued by the Joint Committee Ivere 

adopted by both the American Bar Association and the American 

Institute of Certified Public Accountants . These principles, 

although they have no legal effect , are a large step toward 

improved relations of the two profe s sions. 

The principles a s listed in the Joint Sta t ement are : 

ll 

(1) it is proper for either to prepare tax re tur ns, but 
lawyers should consult accountants on accounting problems, 
and vice ver~a; (2) in ascertaining the pro~able tax effects 
of t ransactions, whe n uncertainties of interpre tation of 
law a rise, the accountant should advise the taxpayer to 
e nlist t he services of a l awyer; and when question of accoun:t
ing or t he interpretation of the financial results , the lawyer 
should advisr the t axpayer to enlist the servi ces of an 
accountant;(3) only a l awyer may prepare legal documents, and 
only an accountant may advise a s t o preparation of financ i a l 
statements and as to account ing me thods of p rocedure ; (Li-) 
descrip tions s uch as rrtax consultantrr or rr t ax expert 11 are 
objectionable for either .profession; (5) since ' both_ l awyer s 
and accountants are authorized to r epresent taxpayers j_n 
proceedings before the treasury department, lawyer should 
consult accountants when accounting problems arise, and 
ac2ountants should co nsul t lawyer when l ega l problems arise; 
( 6) t hough nonl awyers may be a~nitted to p r actice before the 
Tax Court, it is in t he best interests of the taxpayer that 
the advice of a lawyer be sought when a notice of deficiency 
is issued , since a choice of reme dies is off ered the tax
payer; (7) l awyers and accountants may prepare claims for 
refund, though lawyers should b e consulted when cont roversial 
l egal issues or possible litigat ion is i nvolved;(8) lawyers 
should b~ cogsulted when there is a possibli:ty of criminal 
prosecution. 

The conclusion of the Joint Statement emphasised that t he 

Joint Statement of Principl es is a tentative statement and 

subject t o revision and amplification with f uture experience . 

The principal objective is to indicate the importance of voluntary 
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cooperation bet,veen the two professj_ons whose members should use 

their knowledge and skills to the best advant age of the public. 

They also recommend that the local societies of these professions 

est ablish similar statements. 

Negotiations continued between the American Institute of 

Certified Public Accountants and the American Bar Association 

Committee on Professional Relations and·in 1958 two important 

steps were made. The first step was the amendment to Circular 

230 which added a formal definition of !!practice:r before the 

Internal Revenue Service. The other step was ma de in helping 

to settle the problems presented in th~ association of the lawyer 

and the CPA practitioner. 



CHAPTER II ENDNOTES 

l.Austin, 11Relations Between Lawyers and CPAs in Income 
Tax Practi.ce, 11 Journal of Accoun tancy, 805, 807, 1951. 

1 3 

2. Carey, ,John L., 11Practical AppLi.cation ·of Professional 
Ethics, r: CPA HandJJook, Chapter 5, Volume ·I . 

3. 11Relationship Between Lawyers and Certified Public 
Accountants in Federal Tax Practice, 11 Monthly Digest of Tax 
Articles, October, 1963, p 11 . 

li·.Levy, Saul, 11The Scope and Limitations of Accountants 1 

Practice in Federal Income Taxation, 11 Journal of Accountancy, 
June, 1950, p 472 . 

5.Monthly Digest of Tax Articles, op~ cit . p 12. 

6 . Ibicl . , p 13. 



II 

III. PROBLEM 1-'IREA IN DUAL PRACTICE 

The positions taken by both professions have varied over 

the years. When the question of ethics of dual practice was 

raised by the National Conference of Lawyers and CPAs in 19 L~6, 

neither profession had a regulation in their code to prohibit 

such action but they did pass on the desirability of such practices. 

The American Institute of Certified Public Accountarr~ rtiles 

of professional conduct prohibit members from engaging in any 

business or occupation conjointly with the practice of public 

accounting, which is incompatible or inconsistent. In their 

opinion the dual practice would not be incompatible or incon

sistent but they do think it :i.s undesirable. The undesirability 

may be outweighted in tax practice where questions of law and 

accounting are frequently intermingled and an individual may. 

combine the knowledge and skill of a lawyer and a certified 

public accountant to benefit his client . l Therefore, it seems 

clear that the accounting profession does sanction dual practice 

from a ethical standpoint. 2 

On the other hand,the American Bar Association Commi ttee 

on Professional Ethics expresses the opposite view. They feel 

that even through they have no restriction in their canons, a 

lawyer should not hold himself out as employable in another 

independent professional capacity. 

14-



No definite action was taken to change the preceeding opinions 

until February 2li·, 1961, when the American Bar Association Com

mittee on Professional Ethics issued Opinion No. 297. This 

opinion is a reiteration of the 1946 American Bar Association 

disapproval of dual p ractice and declares that a person with 

dual qualifications 1imust choose between holding himself out as 

a lawyer and holding himself out as an accountant. 11 3 

Many problems connected with business require the com

bined skills of the lawyex• and the certified public accountant . 

Although close cooperation is des irable, it may create problems 

of ethical conduct that are detrimental to the profession and 

to the public. l~ 

The relationships that. may create ethical problems are : 

1. Lawyer employed by Certified Public Accountant. 
2. Certified Public Accountant employed by law firm. 
3. Partnership between Lawyers and CPJ"\. 

15 

4. Individual who possesses dual qualifications. 

1. Lal'Alye.rs employed by CPA firm . . 

Canon 35 of the Canons of Professional Ethics of the 

American Bar Association prohibi ts control of professional 

services of a lawyer by a lay agency . His relation must be per

sonal a·nd direct to the client.. According to the committee on 

Grievances of the Ame1~ican Bar Association :1a lawyer may :pro

perly be employed by a firm of accountants on a salar ied basis 

to advise the accounting firm, but such employment may, under 

no circumstances, be used to enable the accounting firm to 

render legal advice or legal services to its clients .nS 

The mere employment of a lawyer does not raise any 
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questions of e thics or proper accounting practice if he renders 

services that a CPA firm is authorized to render . The America n 

Institute of Certified Public Accountants code of conduct does 

not forbid employed lawyers from practicing law on their own free 

time but the CPA firm could not participate in f ees for such 

services. 6 

2. CPA employed by a law firm. 

The relationsh._i_p is proper p roviding the function of 

CPA is to act on behalf of law firm itself, but not if on behalf 

of a client of the law firm. 

The Amer ican Institute of Certified Public Accountan·~ 

does not consider it unethical for a CPA to work under his mvn 

name unle ss he shared fe es with the lawyer-employer for services 

rendered. 

Publication of any type of relation is prohibited by the 

American Bar Association Canon 27 and the American lnstitute of 

Certified Public 1\ccountants Rule 4-. To avoid a misunderstand

ing by the public no reference should be made to the association 

or employment of a CPA by the law firm. 

3. Partnership between lawyers a nd CP1\s . 

Canon 33 of the Canons of Professional Ethics of the 

American Bar Association prohibits partnership with non-lawyers. 

But the Ethics and Grievances Committee ruled that the relation

ship is permissible in income tax work if the lawyer completely 

disassociates from law practice.? 

"Neither a lawyer nor an accountant may retain membership 



in both a law firm and an accounting firm at the same time . 118 

If the individual shall choose to practice law, then he may not 

at the same time hold himself out to his clients or to the pub

lic as qualified to serve as a CPA and vice versa.9 

4. Dual qualifications. 

The Oommittee on Professional Ethics and Grievances of 

the American Bar Association does not sanction dual practice 

because of Canon 27 , which states, tha t joint practice by a 

lmvyer-CPA results in indir ect solicia tion of business. 

17 

The American Institute of Cer tified Public Accountants 

Committee on Professional Ethics says that besides the fact that 

dual representation implies special ability, a lawyer-CPA engaging 

in the joint practice of law and accounting occupies a divided 

position as a lawyer with the duty of loyalty to his c l ient on 

the one hand and as a CPA with a duty of impartiality on the 

other. 10 

As mentioned earlier in this paper the American Institute of 
I 

Certified Public Accoun;tants does not consider i t unethical to 

be dually qualified but they think it is undesirable; because as 

a rule, each field is too vast for one to attempt to practice 

both. 

There is no provision in the Canons precluding a lawyer 

from being a :CPA, or from using his knowledge and experience in 

accounting in his law practice . The committee is divided as 

to whether the Canons impliedly forbid a lawyer to practice 

accounting where it is done in accordance with the Canons a nd 
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not for purposes of feeding his law practice. 

As a practical matter, however, a lawyer could not properly 

carry .on a considerable accounting practice and keep it independ

ent of his law prac tice or avoid other violations of the Canons.11 

In Opinion 25 7, Canons 33, 3LJ-, 35, and L~7 , a partnership between 

a lawyer and accountant :i.n income tax work :i.s permissible only 

if the lawyer ceases entirely to hold himself out as such. 
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IV. FUTURE OF DUAL TAX PRACTICE 

Dual practice will be limited to those who are dually 

qualified to practice both accounting and law by meeting and 

passing all requirements of the individual professions . This 

does not include those of either profession hired by the other 

profession; thus, maki ng it possible for the firm to provide 

services of both professions. 

Do dua l qualified persons have a future in tax practice? 

Let us cdnsider the individual practitioner who may be 

in a small community where he is the only qualified l awyer or 

CPA. In referring to an earilier statement made under dual 

qualifications, 11 the pra c tice of both p1°ofe ssions by one person 

affords the public the opportunity of more inexpensive a nd better 

service ... • 111 If the attorney or accountant is allowed to practice 

where he can utilize his special skills to the public's best inter

est with more competence than could either an attorney or an 

account ant, then joint practice can hardly be called inherently 

unethical. It also provides a substantial saving to the small 

businessman, who might not otherwise be able to affor d to retain 

both an attorney and an accountant. 2 

Also there is the problem in a small community that the 

lawyer or accountant is not interested or engaged in tax prac

tice . This results in more encroac~1ent on t he other profession 

20 
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than is desirable or that is permitted in communities which are 

properly and adequately served by both professions.3 

Now let us consider the other side. What is the future 

of a dually qualified person in a large concern? This reverts 

to one of ethical relationship of one profession being employed 

by another. According to the individual's professional code, 

neither profession can eth:i.cally hire or employ persons to per

form services other than those which the perticular firm is 

author:i_zecl to perform to the public. 

The growth of national and international cor porations 

has necessitated the development of national and international 

law and accounting firms to handle the complicate d t ax matters 

ancl corporation problems . The two can ethically wo r k together 

but as a r ule, each fie ld is too vast for one to attempt to 

practice both. 

1he ultimate objective of the rules of ethics is the 

protection ancl advancement of the public interest; therefore, 

ethical propriety of joint practice must res t on t he value to 

the public. 

Both groups owe it to their own future and to the interest 

of the public to seek to solve differences peaceably and to adopt 

a course that seems feasible. The fact that neither profess.ion 

has adopted an official policy on tax practice should not affect 

or delay mutual understanding on the rightful place of the two 

professions in the tax field. 
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CONCLUSION 

I) ... 

The Sixteenth Amendment brought cho~s to the l aw and 

accounting profession over ethical rights i n t ax practice . 

At first the professions tried to apply their individ

u al codes to this new field , t ax practice, but this left much 

to be desired. Thr ough cooperative efforts the two societies 

have been t rying t o devise a code that is more acceptable t o 

this area, where the quest ions af l aw and accounting are so 

closel y intermingled . 

Several proposals have been made by minority groups 

within each profession but each group is interested only in 

advancement of their own private interests. Therefore, the two 

societies, the American Bar Association and the American Instit ute 

of Certified Public Accountants , have establishe d a joint committee 

to work out an accept able solution . No adequate solution has been 

adva nced, as yet, but with t he continued cooperation of the two 

major groups through the joint committee a solution may be 

obta ined in the near f uture . 

23 


	Ethical Relationship of Lawyer and CPA in Income Tax Practice
	Recommended Citation

	tmp.1705513687.pdf.gIrQj

