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CHAPTER I

THE EVOLUTION OF OCCUPATIONAL SAFETY AND

HEALTH IN THE U.S.

Introduction

The Industrial,Revolution'has been changing the
way Americans live and conduct business for over one
hundred years. Complementing the greatradvancements in
our standard of living are significant humanitarian pro-
blems of equal magnitude and importance. ‘Our transition
from sailing vessel to super tanker, wood burning stove
to microwave cooking has not occurred without incident.
Today we find the American business community plagued by
guestions of high unemployment, fluctuating interest rates,
declining productivity and environmental issues. The
reality of the economic principle of scarce and limited
resources has never been more evident. Pick up any news-
paper and you will read about the growing number of
business failures with the drastic measures businesses
are taking to remain solvent.

The National Safety Council presently estimates

that in this year more than 14,000 men and women will be




1 This stat-

killed while pursuing an honest days wages.
istic has proven itself for over two decades. In addition
to thosé killed, 2.2 million men and women will be involved
in disabling injuries while at work.2 The Federal Govern-
ment alone spent $1 billion in 1980 on worker compensation

3 The total cost to American business of occupa-

claims.
tional hazards in terms of lost wageé} medicai'expenses,
insurance claims, production delays, lost time of co-
workers and equipment damage was estimated by the Nationél
Safety Council at $9.3 billion dpring 1971 - or nearly

one percent of the Gross National Product.4

Twenty-
five million workdays were lost through absenteeism
during l972;>the equivalent of 100,000 man years. The

Public Health Service with the Department of Health,

Education and Welfare estimates 390,000 new cases of

lngop Safety Bill Breaks New Ground", U.S. News,
December 28, 1970, p. 17.

"The Crushing Cost of Safety", Dun's Review,
January, 1972, p. 53.

2"gsafety on the Job Becomes a Major Job for
Management", Fortune, November, 1972, p. 37.

3Nicholas Ashford, Crisis in the Workplace:
Occupational Disease and Injury, (The MIT Press,
Cambridge, Massachusetts, 1976), p. 17.

4"Safety on the Job Becomes a Major Job for
Management", Fortune, November, 1972, p. 37.




occupational disease will occur annually with an estimated
100,000 deaths per year.5 Workers in coke oven plants in
Pittsburgh have a propensity for lung cancer ten times
that of other steelworkers and for bladder cancer seven
and one half times. Of the 500,000 workers now or prev-
iously exposed to asbestos, approximately 100,000 will die
of lung cancer, 35,000 of pleural cancer and about 35,000
of asbestosisf6

Why does a country as technically ana sdcially
advanced as ours tolerate such a tremendous waste of
human resources? fhis study will examine the Federal
Government's present method for dealing with this problem
of safety and health in the American workplace.

Problem Statement

Are the Stringent health and safety standards
established and enforced by the Occupational Safety and
Health Act of 1970 serving to meet that Federal bureau-
cracies proclaimed purpose of assuring 'so far as possible
every working man and woman in the nation safe and health-
ful working conditions?'

Are the fantastic costs associated With OSHA

compliance and required of the business community justi-

5Dan Peterson, The OSHA Compliance Manual, (McGraw
Hill Book Company, 1979), p. 91.

6"Safety Bill Loses Some of Its Bite", Business
Week, August 9, 1969, p. 23. ’




fiable by measure of actual work place related éccident
statistics compiled over the past ten years?

As early as 1908 the state of New York was enfor-
cing workman's compensation laws which allowed for an
injured employee to be compensated for any injury in-
curred on the job ~‘regardless of fault.7 Management
decided that by preventing injuries their businesses
could save money. Physical conditions were‘cleaned—up
with the idea of reducing workplace accidents. Industrial
Safety became a topic of higher priofity than it ever had
before.

In 1968 President Johnson's administration pro-
posed the first version of an Occupational Safety and
Health Act. The proposed bill would have given the Labor
Secretary the ability to set minimum safety and health
standards for all business activities connected with
interstate commerce. The ianguage of the proposal and
the idea of establishing a 'safety czar' within the
Federal Government was heavily opposed by private enter-

prise and the bill did not become law.8

7"Warning, Safety Hazard", Nation's Business,
June, 1970, p. 12.

8"Changes Ahead in Washington's Labor Policies",
Nation's Business, September, 1970, p. 47.




In 1969 Richard Nixon asked that safety and health
standards be organized to piotect all American workmen.
The Nixon bill called for an independent agency similar
to the National Labor Relations Board to be established
with the power to devélop 'national consensus' standards
of safety and health. The bill was to give individual
states two years to come up with their own étandards.
Again, private enterprise was tremendously opposed to
any 'federal in-plant regulations.' The bill was delayed.9

In 1970 a bill sponsored by Representative Dominick
V. Daniels (D,NJ) would have given the Secretary of Lébor
sweeping powers to set standards, inspect . and investiga£e
standards compliance, presiderover hearings on violations
and render a decision. The Secretary of Labor‘would act
as legislature, policeman, judge and jury. Inspectors
would have £he au£hority to close plants for up to five
days. The ianguage of the bill gave employees the duty
to 'keep a safe shop.' The bill also called for employers
to pay employees who were on strike over claims the safety
law was being violated. Iﬁdividual states were to lose

all authority under the Daniels bill.10

9"Nixon's Call for Job Safety Rule", U.S. News,
August 18, 1969, p. 63.

1O"Safety Bill Loses Some of Its Bite", Business
Week, August 9, 1969, p. 23.




In May of 1969 the Walsh-Healy Public Contracts
Act became one of the few operative pieces of legislation
dealing with occupational safety and health.

The Walsh-Healy Public Contracts Act
requires that contracts entered into
by any agency of the United States for
the manufacture or furnishing of
materials, supplies, articles, and
equipment in any amount exceeding
$10,000 must contain, among other
provisions, a stipulation that

"no part of such contract will be
performed nor will any of the
materials, supplies, articles, or
equipment to be manufactured or
furnished under said contract be
manufactured or fabricated in any
plants, factories, buildings, or
surroundings or under working
"conditions which are unsanitary or
hazardous or dangerous to the

health and safety of employees
engaged in the performance of

said contract."ll

What had evolved as this nations attempt to
combat workplace accidents was signed on December 29,
1970 by then President of the United States, Richard M.
Nixon - the Williams-Steiger Occupatiohal,Safety and
Health Act of 1970. OSHA instantly became one of the
most significant, all encompassing and coﬁtroversial
pieces of legislation ever to affect the business commun-
ity. On April 28, 1971 the Occupational Safety and Health

Act of 1970 became law.

lly.s. Congress, Federal Register, ‘Safety and
Health Standards, Volume 34, Number 96, Washington, D.C.
1969, p. 1.




CHAPTER II |
OSHA BACKGROUND AND OPERATION

OSHA is "without guestion the most sweeping job
safety and health legislatién in the history of the
United States, with heavy responsibility on Corporation
ménagement."12 OSHA covers 57 million workersAin over

four million businesses 'affecting commerce.' OSHA's

goal is to assure "so far as possible every working man
and woman in the nation safe and healthful working con-
Vditions.“l3 OSHA requires every employer to provide a
job environment that is 'free' from recognized hazards

that cause or are 'likely' to cause death or serious

physical harm. 14

Definitions

"Recognized hazards" are defined in the congress-
ional record as those which can be detected by the common

human senses, unaided by testing devices, and which are

l2pan Peterson, The OSHA Compliance Manual,
(McGraw-Hill Book Company, 1979), p. 1.

131pid, p. 2.

14Robert Stewart Smith, The Occupational Safety
and Health Act. It's Goals and It's Achievements, American
Enterprise Institute for Public Policy Research, Washington,
D.C., 1976, p. 1lo0O.




generally known in the industry to be hazards.l5 A firm
can be penalized under the "general duty" clause only if
the unsafe condition has been cited by an inspector and
the employer has refused to correct it in the specified
time. The harm to be protected against is physical, not
emotional harm. The entire responsibility for compliance
with the act is placed on employers.

Safety hazards are defined as those aspects of
thw work environment which can cause burns, electric
shock, cuts, bruises, sprains, broken bones, loss of
limbs, eyesight or hearing. Health hazards are defined
as toxic and carcinogenic chemicals and dusts often in
combination with noise, heat and ofher forms of stress.
Physical and biological agents occurring through the
senses by absorption through the skin, intake into the
digestive tract via the mouth, or by inhalation into the
lungs. Results in respiratory disease, heart disease,

cancer, neurological disorder, poisoning, or shortened

life expectancy due to general physiological deterioration.

On the day that OSHA became effective, Mr. George

15Nicholas Ashford, Crisis in the Workplace:
Occupational Disease and Injury, (The MIT Press, Cambridge,
Massachusetts, 1976), p. 14.

l6"The Safety Law Without Bite", Business Week,
April 24, 1971, p. 73.
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C. Guenther, the new Assistant Secretary of Labor for
Occupational Safety and Health, said that while he had

no standards to enforce at the present time, "they were

u]—7

being prepared and would be ready in weeks. Until

that time National Consensus Standards, the standards
of the Walsh-Healy Public Contracts Act and the McNamara-
O'Hara Service Contract Act were to be enforced.

'National consensus standard' means any
standard or modification thereof which

(1) has been adopted and promulgated by

a nationally recognized standards-producing
organization under procedures whereby it
can be determined by the Secretary of Labor
that persons interested and affected by

the scope or provisions of the standard
have reached substantial agreement on its
adoption, (2) was formulated in a manner
which afforded an opportunity for diverse
views to be considered, and (3) has been
designated as such a standard by the
Secretary or the Assistant Secretary,

after consultation with other appro-

priate Federal agencies.

Those organizations reéognized as contributing
to the library of safety and health standards were listed
in the Walsh-Healy Public Contracts Act as follows:
Subpart B - General Safety and
Health Standards
50-204.2 General safety and health

standards; incorporation by ref-
erence.

17y .s. Congress, Federal Register, Safety and
Health Standards, Volume 34, Number 96, Washington, D.C.,
1969, p. 2.

181pia
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(a) Every contractor shall protect
the safety and health of his employees
by complying with the applicable stan-
dards, specifications, and codes devel-
oped and published by the following or-
ganizations:

United States of American Standards
Institute (American Standards Assoc-
iation).

National Fire Protection Association.
American Society of Mechanical Engineers.
American Society for Testing and Materials.
United States Governmental Agencies,
including by way of illustration the
following publications of the indicated
agencies:

(1) U.S. Department of Labor

Title 29 (CFR):

Part 1501 - Safety and Health
Regulations for Ship Repairing.

Part 1502 - Safety and Health
Regulations for Shipbuilding.

Part 1503 - Safety and Health
Regulations for Shipbreaking.

Part 1504 - sSafety and Health
Regulations for Longshoring.

(2) U.S. Department of Interior,
Bureau of Mines

(i) Safety Code for Bituminous
Lignite Mines of the United States,
Part I - Underground Mines, and Part
II - Strip Mines.

(ii) Safety Code for Anthracite
Mines of the United States, Part I -
Underground Mines, and Part II -
Strip Mines. : ’

(iii) sSafety Standards for
Surface Auger Mining.

(iv) Respiratory Protective
Devices Approved by the Bureau
of Mines, Information Circular
8281.
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(3) U.S. Department of Transpor-
tation. )

49 CFR 171-179 and 14 CFR 103 Hazard-
ous materials regulation - Trans-
portation of compresses gases.

(4) - U.S. Department of Health,
Education, and Welfare, Public Health
Service.

(i) Publication No. 24 - Manual of
Individual Water Supply Systems.

{(ii) Publication No. 526 - Manual |
of Septic-Tank Practices.

(iii) Publication No. 546 - The
Vending of Food and Beverages.

(iv) Publication No. 934 - Food
Service Sanitation Manual.

(v) Publication No. 956 - Drinking
Water Standards.

(vi) Publication No. 1183 - A Sani-
tary Standard for Manufactured Ice.

(vii) Publication No. 1518 - Working
with Silver Solder.

(5) U.S. Department of Defense

(i) AFM 127-100 Air Force - Explo-
sives Safety Manual. ,

(ii) AMCR 385-224 - Army Material
Command - AMC Safety Manual.

(iii) NAVORD OP5 - Navy - Ammunition
Ashore, Handling, Stowing and Shipping.

(6) U.s. Department of Agriculture
Respiratory Devices for Protection
against Certain Pesticides -~ ARS
33-76-2.19
During the period of time between OSHA becoming

law and OSHA actually having its own standards to en-

force, private enterprise feared politically influential

19%Warning, Safety Hazard", Nation's Business,
June, 1970, p. 12.
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labor unions would be able to persuade the Labor bepart—
ment into harassing firms that unions were having trouble
organizing or bargaining with.‘ Automation was another
cause for concern. Management feared efficient, labor
saving machines would be ruled aé unsafe, thereby slow-
ing the shift away from labor intensive machinery.

Safety experts were attempting to point out that private
enterprise in the United States had achieved a far safer
workplace accident record than had European industries
which had been government controlled for years. In the
words of J.S. Queener of DuPont, "The fact is that the
averége American is safer at a workplace than he is at
home, on the highway, or at play. It is remarkable that
in the greatest industrial nation in the world, less than
ten percent of all accidental deaths occur on the job.,"20
By this time these efforts were, in reality, too little,
too late; consequently having no effect.

Responsibilities and Penalties

The Occﬁpational Safety and Health Act of 1970
not only makes it mandatory for every employer to keep
his place of employment "free from the hazards that are

likely to cause death or serious harm to his employees, "2l

20"Warning, Safety Hazard", Nation's Business,
June, 1970, p. 12.

2lrRobert Stewart Smith, The Occupational Safety
and Health Act. Its Goals and Its Achievements. American

Enterprise Institute for Public Policy Research, Washington

D.C., 1976, p. 9.
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‘but also establishes a federal agency to enforce the law

and authorizes the issuance of safety and health standards.
An OSHA inspector may enter a place of business for

the purpose of examining working conditions, machinery,

devices, equipment and material. The inspector will show

up unannounced. Inspectors may enter any establishment

at any reasonable tiﬁe without delay or prior notice.

The inspector may talk to anyone; he may inspect what-

ever he wishes. Criminal penalties are rewarded to any-
one providing unauthorized advance notice of an inspector.
Any employee has the right to contact the Labor Depart-
ment charging safety violétions. Inspectors have the
authority to privately interview any employee. Emplo~

vers cannot discriminate against an employee who has con-

tacted the Labor Department. If, after the inspection,
a violation is found to exist, the company will be
issued a 'citation' desdribing the nature of the vio-
lation and a prescribed time in which to remedy it.

If the violation is of an extremely hazardous nature,
the employer may be forbidden to use a particular mach-
ine or substance, or the business may have to close down

22

a particular area of operation. OSHA priorities for

investigations are; 1) fatality or catastrophy, 2)

22pan Peterson, The OSHA Compliance Manual, (McGraw-
Hill Book Company, 1979), p. 7-9.
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valid complaints from employees, 3) those industries
with the worst safety records nationally, i.e. long-
shorihg, lumber, roofing, sheetmetal, meat, transpor-
tation, asbestos, silica, lead, cotton dust, and carbon
monoxide, 4) general.23 If an OSHA compliance officer
finds a violation which presents an "imminent danger"
he may seek a court order requesting a complete shut-
down. Records must be kept and updated for five years
of all work related deaths, injuries, and illnesses.
Minor injuries that require only first-aid treatment
and do not involve medical treatment, restriction of
work or transfer to another job do not require records.
Reports are required from these records and are seht
to one of OSHA's fifty-two area offices or one of tén
regional offices. Penalties are severe. A citation
could lead to a fine of up to $1,000. Willful vio-
lations carry a $10,000 penalty. Not correcting a
violation within the alloted time can cost $1,000 per
day per citation until the violation is corrected.

If an employee dies as the result of a willful vio-
lation, it may mean a fine of up to $10,000 and jail

for up to six months. Making false statements to an

23pan Peterson, The OSHA Compliance Manual,
(McGraw=Hill Book Company, 1979), p. 2.
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OSHA inspector can also cost $10,000 with the six month
jail term. Violating posting requirements costs $1,000.
Killing an OSHA inspector carries a life imprisonment
penalty. Repeat violations double the initial maximum
penalties.24
Every employer i1s obliged to be familiar with
the standards which apply to him. For a business to
keep up with current standards is.an ongoing process.
Failure to comply results in the stiff fines and poss-
ible imprisonment mentioned earlier. On May 29, 1971
the Secretary of Labor established the first group of
OSHA standards with revisions and changes to occur on

an annual basis.

OSHA Organization

The Occupational Safety and Health Act of 1970
actually established three federal/agencies. OSHA it~
éelf was created to pfomulgate and enforce occupational
safety and health standards. The Occupational éafety
and Health Review Commission is a totally independent
establishment of the Executive Branch of Government.
The Review Commission adjucates disputes between em-
ployers, employees, and the Secfetary of Labor. The

Review Commission is not connected in any way with the

24pan Peterson, The OSHA Compliance Manual,
(McGraw-Hill Book Company, 1979), p. 5.
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of Labor or the Occupational Safety and Health

Administration (OSHA). There are three Commission Members

who are appointéd by the President of the United States

for six-year terms and forty-four Administrative Law

Judges who
and. decide
and Health

viewed and

to change those decisions.?® The function of the Nat-

ional Institute for Occupational Safety and Health is

to develop

safety and

periments and demonstrations relating to occupational

safety and

pational Safety and Health is part of the Department

of Health,

Inspections must be complete and impartial
with no advance warning. A company cannot invite
OSHA representatives to inspect a plant for the pur-
pose of providing advise or making suggestions. OSHA
is under no requirement to provide businesses with

ways of complying with OSHA safety and health standards.

have career tenure. The Judges hold hearings
contests arising under the Occupational Safety
Act of 1970. The Judges' decisions are re-

the Commission Members have the authority

and establish recommended occupational |

health standards, conduct research, ex-

health. The National Institute for Occu-

Education and Welfare.26

25gyles of Procedure, Occupational Safety and

Health Review Commission, May, 1978.

261piqg
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Compliance Officers only note violations. Solufions
are not the responsibility of OSHA.

The law provides for sanctions against an
employer who does not follow OSHA's guidelines. There
is no provision for penalizing an employee for failure
to comply with his duty.

OSHA Methodology

"Your employer has been cited by the Secretary
of Labor for violation of the Occupational Safety and
Health Act of 1970."27

What is happening? When an OSHA Compliance
Officer inspects your facility he will not any condi-
tions which he "believes to be in violation" of the
law. The Compliance Officer then returns to his
office to discuss what he has noted with his superiors.
During this meeting a decision is made as to whether
a Citation should be issued, degree of penalty if any
and abatemert date.

Upon receipt of a Citation the employer has
two courses of action. First, he can agree to the
Notification of Penalty, correct the condition and
pay the penalty. As his second course of action he

may elect to contest any or all of the charges;

27Employer Responsibilities and Courses of
Action Following an OSHA Inspection, U.S. Depart-
ment of Labor, 1976.
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i.e., citation, penalty, abatement date. In any event

the citation must be posted near the place where the

violation occuried‘for the prupose of notifying affect-

ed employees. The citation must remain posted for

three working days or until the violation is corrected;

whichever is longer.28

Any employer who wishes to conteét must notify
the OSHA Areé Director in writing within fiftéen work-
ing days after receipt of the penalty notification.
OSHA specifically states that the Notice of Contest
must be made in good faith. Contests filed solely
to avoid abatement responsibilities or payment pen-
alties are not considered in good faith. The notice
must clearly describe what is being contested - the
citation, the penalty, the abatement date or a com-
bination of the three. The proper contest of an item
suspends your obligation to abate and/or pay until
the item contested has been judicially resolved. If
only specific items on the citation are contested,
the other iteﬁs must be corrected and the corres-
ponding penalties paid. Once the Notice of Contest

has been filed correctly the OSHA Area Director has

X T

Action Following an OSHA Inspection, U.S. Depart-
ment of Labor, 1976
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twenty days to forward the case to the Occupational
Safety and Health Review Commission. The Commission
then assigns the case to an administrative judge. A
hearing will be scheduled. The hearing will involve
all of the elements of a normal trial. Once the ad-
ministrative judge has ruled, any party to the case
may request a further review by the Review Commission.
During these procedures the Department'of Labor has
the bﬁrden of proof.29 7 g
Abatement dates are assigned on the basis of
the best available information at the time. When
uncontrollable events or other circumstances prevent
meeting the abatement date, a petition for modification
of abatement may be necessary. The petition for mod-
ification is filed with the OSHA Area Director not
later than the day on which abatement was to have been
completed. The Secretary of Labor will not grant the
petition if the affected employees file an objection.
Any party not satisfied'or wronged by a final
‘order of the Commission that was issued after a case

has been initiated by the filing of a Notice of Con~-

test may take the case to an appropriate United States f

\
Court of Appeals. Employers "likely to suffer sub- !

29Employer'Responsibilities and Courses of
Action Following an OSHA Inspection, U.S. Depart-
ment of Labor, 1976.
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stantial economic injury" through complying with OSHA
standards may be eligible for Small Business Admini-

stration loans.30

CHAPTER III

FINDINGS AND ANALYSIS OF FINDINGS

Initial Results

Initially, Labor Secretary James D. Hodgson
concentrated his safeﬁy compliance efforts on those
industries with historically poor records. In 1972
OSHA was attempting to enforce 22,000 safety and
health standards. According to Hodgson, "We will
make every effort to encourage and obtain voluntary
compliance before resorting to the enforcement
features of the act."31 By April 30, 1972, George
C. Guenther and his staff of 500 inspectors found

5,791 of 23,662 workplaces inspected free of hazards.

During that period 75,864 violations were charged
against 18,449 emplovers. $1.7 million in fines had

been levied.32 : \

30Employer Responsibilities and Courses of Action
Following an OSHA Inspection, U.S. Department of Labor,
1976,

31"Reaching to Police Safety Practices", Business
Week, May 26, 1973, p. 27.

321pi49
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In 1973 the Economic Department of McGraw Hill
Publicist, released the first information ever collected
about the cost of business efforts to conform with the
1970 law. $3.2 billion was spent in 1973 to improve
safety and health conditions. This represented a 26
per;ent increase over 1972. "Three percent of the cap-
ital spending in industry was being channeled into
safety and health. .The iron and steel industry was
spending $193 million, or 12.3 percent of their cap- i
ital spending.33

For years OSHA relied on a policy of random
inspections toiassist its relatively small inspection
force in covering all the work places in the coﬁntry.
1.3 percent of all eligible work sites were inspected
in Fiscal Year 1973, implying that the typical employer
will see an OSHA inspector once every 77 years - oOr
about as often as we see Haley's comet .34 Inspectors

do not discover or cite all violations in the plants

they inspect. 2,100 safety standards apply to general

industry, 2,300 more pertain to special industry, i.e.,

longshoring, construction. In May 1974, only 636 of
the 4,400 safety standards were cited even once. In

Fiscal Year 1973 twenty-two standards, or one half of

33"The Stifling Costs of Regulation", Business
Week, November 6, 1978, p. 13.

341pbid
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one percent of the total number of standards accounted
for 42 percent of all cited violations.3>® The same
standards seem to be the ones most noticed from industry

to industry; 1) electrical code violations, 2) abrasive

wheel machinery, 3) general requirements for all machines.

The average non-complying establishment is fined $25 per
violation. 98.7 percent of all violations are deemed to
be nonserious.36 According to thenrAssistant Secretary
of Labér Guenther, many éf the violations enforced by
OSHA Were‘the result of "inappropriate standards written
into the law" and "not actually related to safety and
health.“37

Business Concerns

Shortly after OSHA began performing inspections
the business community, especially small business, began
complaining of harassment, sayihg that the cost of com-
plying with OSHA safety and health standards was econ-
omically prohibitive. Critics of OSHA were charging
that the ééency had abﬁséd.and misused ité,powers to
the extent that the entire concept of safety and health

standards had been trivialized. OSHA was enforcing

35"Union's Snipe at Job Safety Laws", Business
Week, July 22, 1972, p. 74. ®

361pid, p. 75.

371pid, p. 75.
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standards which required such things as U-shaped foilet
seats in work site restrooms and not allowing ice in
.drinks. OSHA Compliance Officers had gone so far as to
close down a small husband and wife operated grocery
store in Iowa until the owner installed separate men's
and women's restrooms.38 OSHA published and distributed
a pamphlet warning farmers of the dangers of slipping

on cow manure; The OSHA definition of an exit; "that
portion of a means of egress which is separated from

all other spaces‘of the building or structure by con-
struction or equipment as required in the subpart to
provide a protected way of travel to the exit discharge."39
In 1977 OSHA was operating with a budget of about $125
million; The National Institute for Occupational

Safety and Health had another $35 million. OSHA em-
ployed. 1,250 safety and health inspectors. Of the
200,000 inspections OSHA completed in 1977, 90 percent
dealt with safety standards.?0 Criticism was mounting
over the enforcement of standards which were totally
irrelevant requirements and .its failure to sufficiently

weigh the enormous costs imposed by those standards.

38350hn Mendeluff, Regulating Safety: An Economic
and Political Analysis of OSHA Policy, (The MIT Press,
Cambridge, Massachusetts, 1979), p. 3.

391bid, p. 16.

401pid, p. 20.
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During the evolution of what eventually beéame
the Occupational Safety andAHealth Act of 1970, the
subject of 'costs' is never mentioned. The word 'fea-
sible' is as close as anyone ever came to discussing
this critically important topic. There are several
reasons why this occurred. During the ongoing battle
and discussions leading to thevpassége of a safety
and health bill, members of Congress did not want to
handle the very political issue of 'putting a price
tag on human 1life.' At the same time business lobby-
ists were trying hard to show that tough regulations
were not needed at all. A key part of their strategy
was to show business leaders as people who were as
concerned with safety as anyone. A hard line on the
cost of complying with OSHA standards did not fit with
that strategy.4l Labor Leaders certainly did not want
costs mentioned. After OSHA had been operating for a
few years these groups began to gquestion past decisions.
Duriné’congressionél hearings Republican congressmen
have occasionally placed union witnesses on the spot
by asking why, if these problems of occupational . '

safety and health are so great, the union had done

4l3ohn Mendeluff, Regulating Safety: An Economic
and Political Analysis of OSHA Policy, (The MIT Press,
Cambridge, Massachusetts, 1979) p. 22.
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so little toward winning contract protections. Histor-
ically, organized labor has not emphasized safety and
health in collective bargaining for several reasons.
Worker concern for inflation and economic problems
often preempts safety and health concerns.42 The
fear that jobs will be lost if strict safety and health
standards are introduced has dominated their thinking.
Also, with the advent of OSHA, organized labor figured
it could leave those issues to ﬁhe Federal Government.
One union safety director admitted that, "in negotiating
a contract it appears that safety and health clauses come
after the coffee break."43 The fact is that many union
leaders fear their own members would not be willing to
trade wage and benefit packages for safety provisions.
Today, OSHA compliancé and safety management are
not the same. éomplying with standards and‘documenta—
tion procedures has become the number one priority under
OSHA.44 The regulations have become so broad aﬁd all
inclusive that there is no way in whiﬁh a company can

be in complete compliance with all aspects of the law

42"ynion's Snipe at Job Safety Laws", Business
Week, July 22, 1972, p. 75. ’

431pid, p. 76.

44"A New Bid to Curb OSHA", Dun's Review,
December, 1979, p. 97.
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at any one time. %>
Of primary concern to -business is OSHA's refusal
in allowing personal protecfive equipment be worn to pre-
vent harmful exposure to health standa;ds and its insis-
tence upon using‘éngineering controls'tovachieve this
protection. As an example; for protecting against the
harmful‘affects of cotton dust OSHA prohibits the use of
face masks and requires the use of engineering methods
to meet clean air standards. Reason: Respirators are

uncomfortable, workers cannot be trusted to wear them.46

This is yet another case of OSHA refusing to address the
question of costs versus benefits toward the various
metﬁods of compliance. Again, many of the existing
consensus standards are irrelevant and simply not effec-
tive when justifying their costs. There is no defined
consensus regarding the measurement to be used when de-
termining the feasibility of enforcing engineering con-
trols - the same 1s true for determining the feasibility
of any standard. The end result of this confusion has
been the unwiliingness of OSHA leaders to allow Compliance

Officers and investigators to exercise discretion, good

45"p New Bid to Curb OSHA", Dun's Review, December
1979, p. 97. ' ’

46nThe Stifling Costs of Regulation", Business
Week, November 6, 1978, p. 1l4.
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judgement or professionalism in carrying oqt their
duties. Union leaders fear inspectors would use dis-
cfetion to weaken enforcement against serious as well
as minor standards. Consequently, OSHA requires strict
enforcement of all regulations - no matter how trivial.47
According to John G. Tern (R-TX), "It is not in
the interest of either the public safety or the public
welfare to treat all businesses as if they were identi-
cal. It is because OSHA considers the corner grocery
store and General Motors the same that complaints have }
been received by the thousands. It is unrealistic to
provide the same types of standards to those types of
concerns."48 In the words of Paul W. McAvoy, former
Economic Advisor to President Gerald Ford, "OSHA has
gone to far while accoﬁplishing too little."49 There |
has been an inability to demonstrate the impact of OSHA

on the basis of reduced accident rates."29 John H.

46" mhe Stlfllng Costs of- Regulatlon , Business
Week, November 6, 1978, p. 14.

47" Inpact of Job Safety Law on Employers and
Workers", U.S. News, January 11, 1971, p. 80.

48"Why Nobody Wants to Listen to OSHA", Business
Week, June 14, 1976, p. 65.

49vpccident Statistics That Jolted.OSHA", Business
Week, December 11, 1978, p. 62.

50"The High Price of Job Safety", Business Week,
May 26, 1973, p. 27.
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Ahern, Director of Safety for General Motors finds,
"There is no direct correlation between their (OSHA)
regulations and the actual accidents which do occur.
General Motors spent $79 million and the equivalent

of l;lOO man-years to satisfy OSHA requifemeﬁts in
1974 but to no avail. We had a good safety program
going long béforevanybody ever heard of OSHA,—and we
haven't seen any effect from all the money that's

been spent, so far as any reduction in our accident
rate is concerned."51l ’A Wisconsin study found that
most occupational injuries resuit from some behav-
ioral problem or transitory hazard, and that only one-
guarter of ali injuries involve a permaﬁent physical
hazard capéble of control by a standard setting and
inspection program.>2 A New York study found that only
36 percent of all occupational injuries resultéa from
hazardous conditions. This study concluded that even
the hest standards could only reduce work Injuries by

at most one-third to one-quarter.®3

Slnphe Safety Act's Hidden Bite", Business
Week, January 9, 1971, p. 73.

; 52"Why Nobody Wants to Listen to OSHA", Business
Week, June 14, 1976, p. 66.

531pid, p. 67.
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The target industry program has had no effect on
injury rates. In 1976 the Council of Economic Advisors
reported, "OSHA had not perceptibly reduced injury rates
in the industries in which inspections had been targeted,"
and that "while ineffective, OSHA has been extremely
costly to industry."54 To the extent that resources are
required to be spent for the correction of "hazards
which do not cause injury, thé standards are unproductive
and wasteful. Standards do nof necessarily require the
least-cost, nor the most effective method of injury re-

duction.">>

CHAPTER IV

SUMMARY AND CONCLUSIONS

One striking anomoly in OSHA policy is that al-
‘though labor and management léaders concufred in the
view that occupational diseases presented the most ser-
ious case for government action, the actual deployment
of OSHA's resources has heavily emphasized safety rather
than health. The key distinction is not that workers

know more about safety than they do about health risks;

54"rhe Crushing Cost of Safety", Dun's Review,
January, 1972, p. 53
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it is rather that the experts know a great deal more
about health than workers do but not much more about
safety. OSHA's health standards provide a concept-
ually sound way to approach health hazards. The OSHA
procedural requirements increase the flow of information
to workers aboutrthe hazards they facé, facilitating

the proper working of market processes. The value of
OSHA's safety program is more doubtful. One of the most
serious guestions about OSHA is whether the enforcement
of safety standards constitutes a desirable form of
regulation and whether OSHA properly weighs the costs

56 The standards enforce- |

and benefits of protectioﬁ.
ment strategy has several weaknesses as a method for
preventing injuries. Most workplace injuries are not
caused by violations of standards, éven fewer are

.57

caused by violations that inspectors can detec

Alternatives to OSHA

The reason the free market results in too much
workplace injury and illness is because market signals

or incentives are wrong from society's point of view.

Employer's are not held financially accountable for

56"Why Nobody Wants to Listen to OSHA", Business
Week, June 14, 1976, p. 66.
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the full human and soéial consequences of their failure
to provide safe and healthful working conditiéns. Bus-
iness to date has had insufficient incentive to'improve
job safety and health. In the absence of some form of
compulsion through OSHA-like standards or through coll-
ective bargaining agreements, it is unrealistic to ex-
pect individual emplqyers to assume what they view to
be competitively disadvantageous cost.58»

From an economists point of view, the produc-
tion of increased safety and health is postly bécaﬁse
it uses resources that can also be used to increase
human welfare in other ways. Devoting more resourcés
to occupational safety and health only makes sense if
those resources will generate greater additions to human
welfare when used for safety and health than when used
otherwise.®? In a society which valués individual free-
dom, people themselves should be the judge of what alter-
native allocation of resources makes them happiest. An
employer will continue to purchase safety resources until
the added savings from injury reduction are jﬁst equal

to the cost of the resources necessary to generate the

58"The Crushing Cost of Safety", Dun's Review,
January, 1972, p. 54.
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reduction. What evidence there is suggests that private
employers have pushed injury reduction to the point where
those injuries which remain are relatively costly to eli-

minate.60

As an example, OSHA has been much more vigorous
in its safety inspection acti&ities than it has in its
health inspections. Society is likely to derive much
larger gains from a program emphasizing'occupational
health>than from a program emphasizing occupational
safety. The private market for occupational health
functions less effectively than the private market for
occupational safety.6l

The OSHA standards approach is inferior to an ‘
injury tax concept. OSHA enforcement of safety stan- 11
dards is not likely to reduce injuries at least cost. ?
1) Most injuries are not related to the violation of
OSHA standards and‘would occur despite perfect com-
pliance, i.e., strains and over-exertion cause one-
quarter to one-third of all lost time injuries but
are unaffected by standards. OSHA provides no incen-

tive for injury prevention. OSHA efforts are toward

complying with standards. 2) For those injuries for

60vp Troubled OSHA Seeks Relief", Business
Week, April 12, 1976, p. 95

61 1pig
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which complianée with standards is relevant, totélly diff-
erent methods may be preferable to changes in the physical
environment. 3) Even when physical standards are tﬁe best
method, the particular OSHA standard may not be the‘least
costly or best. Greater use of performance as opposed

to specifications would be desirable.®? An injury tax
would give employers an incentive to prevent all types

of injuries. The tax would raise the marginal benefits

of injury prevention. The crucial advantage to an

injury tax is that an employer will usually have better
information about the least costly methods for prevent-
ing injuries at his workplace than the federal govern-
ment.

Conclusion

A safety psychology needs to be developed which
follows the principle that accidents are caused by people
- not things, OSHA began with the blessing of Congress
vet proved difficult to implement. OSHA was overly
tough yet entirely too weak. OSHA produced inconsis-
tencies which made it>§ulnerable to criticism from all
sides. "There is no fundamental agreement either on the
act's goals or on the practical methods of balancing

considerations of cost."63 Studies argue that the

62"gstorm Tossed OSHA", The New Republic, May 17,
1980, p. 12.
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safety and health mandate of the Occupational Safety and
Health Act of 1970 is inconsistent with the goél of pro-
moting the general welfare. The current program is‘likely
to be ineffective in reducing injuries. The standards

are so unrelated to the méjor causes of occupational in-
jury that even perfect compliance would have limited

64  The design of policy to bring

effects on injuries.
about improvements in occupational environments must
rely upon four sets of policy instruments: 1) Law,
2) Market incentives, 3) The generation, dissemination
and utilization of knowledge, 4) The development of
personnel in the various professions, in labor unions,
in management and in govérnment with the requisite
knowledge of the issues.65

The method of enforcement enshrined in the
Occupation;l Safety and Heélth Act of 1970 is a rela-
tively costly way to prevent injuries. It has not
proved a very effective way either. ©Unless program

changes are made that allow injuries and illnesses

to be prevented at lower cost, the burden that OSHA

64yhat Every Supervisor Must Know About the
New Occupational Safety and Health Act, Bureau of
Business Practice, Inc., 1971, p. 39.

651pia
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imposes will be far greater than it needs to be. Iron-
ically, the actual effects of OSHA in reducing occupational

injuries may be virtually nil.
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