LND North Dakota Law Review

Volume 17 | Number 2 Article 4

1940

Equity, Injunctions, Violations of Criminal or Penal Statues Not
Enjoinable

Wilmer D. Newton

How does access to this work benefit you? Let us know!

Follow this and additional works at: https://commons.und.edu/ndlr

b Part of the Law Commons

Recommended Citation

Newton, Wilmer D. (1940) "Equity, Injunctions, Violations of Criminal or Penal Statues Not Enjoinable,'
North Dakota Law Review: Vol. 17: No. 2, Article 4.

Available at: https://commons.und.edu/ndlIr/vol17/iss2/4

This Note is brought to you for free and open access by the School of Law at UND Scholarly Commons. It has been
accepted for inclusion in North Dakota Law Review by an authorized editor of UND Scholarly Commons. For more
information, please contact und.commons@library.und.edu.


https://commons.und.edu/ndlr
https://commons.und.edu/ndlr/vol17
https://commons.und.edu/ndlr/vol17/iss2
https://commons.und.edu/ndlr/vol17/iss2/4
https://und.libwizard.com/f/commons-benefits?rft.title=https://commons.und.edu/ndlr/vol17/iss2/4
https://commons.und.edu/ndlr?utm_source=commons.und.edu%2Fndlr%2Fvol17%2Fiss2%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/578?utm_source=commons.und.edu%2Fndlr%2Fvol17%2Fiss2%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://commons.und.edu/ndlr/vol17/iss2/4?utm_source=commons.und.edu%2Fndlr%2Fvol17%2Fiss2%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:und.commons@library.und.edu

114 BAR BRIEFS

Clearing House Quarterly
Fawkes Building
Minneapolis, Minn.

The Columbia List

320 Broadway

New York City

The Commercial Bar
521 Fifth Avenue
New York City

Corporation Lawyers Directory
141 W. Jackson Blvd.

Chicago, Illinois

The C-R-C Attorney Directory
50 Church Street

New York City

The Expert

505 Minnesota Street

St. Paul, Minn.

Forwarders List of Attorneys
38 S. Dearborn Street
Chicago, Illinois

The Haythe Law List

261 Broadway

New York City

Hine’s Insurance Counsel

38 S. Dearborn Street
Chicago, Illinois

The Insurance Bar

343 8. Dearborn Street
Chicago, Illinois
International Lawyers Law List
R. K. O. Building

New York City

The Lawyers Directory

18 E. 4th Street

Cincinnati, Ohio

Th Lawyers’ List

70 Fifth Avenue

New York City

Martindale-Hubbell Law Directory

21 West Street

New York City

The Mercantile Adjuster

10 S. LaSalle Street

Chicago, Illinois

The Nationa] List

Empire State Building

New York City

Rand McNally List of Bank
Recommended Attorneys

538 S. Clark Street .

Chicago, Illinois

Russell Law List

527 Fifth Avenue

New York City

Sullivan’s Law Directory

33 S. Market Street

Chicago, Illinois

The United Law List

280 Broadway

New York City

Wilber Direct. of Attys. and Banks

299 Broadway

New York City

Wright-Holmes Law List

225 West 34th St.

New York City

Zone Law List

Louderman Building

St. Louis, Missouri

FOREIGN LISTS
(U. 8. A. Sections)

Canada Bonded Attorney
57 Bloor Street

Toronto, Canada

Canada Legal Directory
57 Bloor Street

Toronto, Canada
Canadian Law List

24 Adelaide Street E.
Toronto, Canada

Empire Law List

4 Bell Yard, Temple Bar
London, W. C. 2, England

International Law List
104 High Holburn
London, W. C. 1, England
The Law List

119 Chancery Lane
London, England

The Scottish Law Directory
12 Bank Street
Edinburgh, Scotland

The Scottish Law List

27 Thistle St.

Edinburgh, Scotland

EQUITY, INJUNCTIONS, VIOLATIONS OF CRIMINAL
OR PENAL STATUTES NOT ENJOINABLE

Equity, Injunctions, Violations of Criminal or Penal Statutes
not Enjoinable.—Plaintiff, as a member of the State Board of
Barber Examiners, brought this action to enjoin the defendant
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from barbering without a license. The trial court ordered a dis-
missal of the action, and the plaintiff appealed. Held, the viola-
tion of the laws of North Dakota providing for the licensing of
barbers (Laws 1927, Chapter 101; Laws 1931, Chapters 98, 99),
and making it a mlsdemeanor for any person to practice Wlthout
such llcense, is not an act or omission which the court of equity
will enjoin, for the reason that equity has no jurisdiction to re-
strain criminal acts unconnected with legal rights, or which do
not constitute a public nuisance. Richmond et al. v. Miller, 292,
N. W. 633 (N. D. 1940).

The court is well supported in its statement that equity lacks
jurisdiction to restrain the commission of crimes when no irre-
parable injury to some public or private legal right is shown. ‘““A
court of equity is in no sense a court of criminal jurisdiction. Its
primary province is the protection of property rights. Hence an
injunction will not be granted to restrain an act merely criminal,
where no property right is directly endangered thereby.” 5 Pom-
eroy’s Equity Jurisdiction, (2nd ed. 1919) Section 476. Equity
will not lend its aid by injunction to restrain the violation of
public or penal statutes in the absence of a showing of threatened
injury to property or property rights. Tiede v. Schmiedt, 99 Wis.
201, 74 N. W. 798 (1898) ; Campbell v. Jackson Bros., 140 Iowa
475, 118 N. W. 755 (1909) ; State v. Maltby, 108 Neb. 578, 188
N. W. 175 (1922). But equity will not refuse relief merely
because the act threatened would be a crime, if a restrain-
ing decree is truly merited. Thus, if the threatened act
would constitute a public nuisance as well as a crime, equity
may well intervene. Village of St. John v. McFarlan, 33
Mich. 72 (1875); Village of Waupun v. Moore, 34 Wis,
450 (1874). Nuisance has its origin in the invasion of
legal rights. It is a wrong done which injures or annoys another
in the enjoyment of legal rights. Rose v. Sucony Vacuum Corp.,
54 R. I. 411, 173 A. 627 (1934). To constitute a nuisance the
act or thing complained of must create a danger and inflict injury
upon person and property. Brock-Hall Dairy Co. v. Cit'y of New
Haven, 122 Conn. 821, 189 A. 182 (1937). A public nuisance is
anythmg which mterferes with the rights of a citizen either in
person, property, the enjoyment of his property, or in his com-
fort. Thornton v. Dow, 60 Wash. 622, 111 Pac. 899 (1910) An
act will not be enjoined as a nuisance merely because it is crim-
inal, and prohibited by statute. Tiede v. Schmeidt, 99 Wis. 201,
4 N W. 798 (1898); Village of St. John v. McFarlan 33 Mich.
72 (1875); Olson et al v. City of Platteville, 213 Wis. 344, 251
N. W. 245 (1933).

It is submitted, however, with all due deference to the opin-
ion of the court and authontles cited by it, that analogies can be
drawn from recent court decisions which may establish the
pr1v1lege to practice- barbermg as a protected interest, if not a
genuine property right, in that courts have held the right to
practice law one which may be protected through injunctive re-
course against an unlicensed attorney, although the unlicensed
practice of law is punishable criminally. Fitchette et al. v. Taylor



116 BAR BRIEFS

et al,, 191 Minn. 582, 254 N. W. 910 (1934) ; Dwarken v. Apart-
ment House Owners Association, 38 Ohio App. 265, 176 N. E. 577
(1931) ; Unger v. Landlord’s Management Corporation, 114 N. J.
Eq. 18, 168 A. 229 (1938) ; Paul v. Stanley, 168 Wash. 371, 12 P.
2nd 401 (1932). Likewise courts have held the practice of
medicine and dentistry, interests which will be protected by in-
junction, although the unlicensed practice is punishable crimin-
ally. Sloan et al v. Mitchell, 113 W. Va. 506, 1638 S. E. 800 (1933);
Kentucky State Board of Dental Examiners v. Payne, 213 Ky.
302, 281 S. W. 188 (1926). If the right to practice law, medicine,
and dentistry, is an exclusive valuable privilege, exclusive in that
it is restricted to those who, after special training and after ex-
amination and determination of special fitness, are accorded the
right to follow the profession; and valuable in that it is an oppor-
tunity to secure material benefits not given to those outside of
the profession, why, then, is not the right to practice barbering
in the same classification for the same reasons? In the case
under discussion, the court found no legal right threatened, and
it specifically decided that the defendant’s conduct sought to be
enjoined did not constitute a public nuisance, that the acts are
“unlawful solely because they are made so by statute.” With
licensed barbers being subject to health and sanitation regula-
tions prescribed by the Board of Barber Examiners (Laws 1927,
Chapter 101), the public is somewhat protected against unsani-
tary barber shops. Could not such uninspected and unregulated
barber shops create a danger to public health so as to constitute
a public nuisance? But logical as the above arguments may
sound, by the decision in question, if the State Board of Barbers
Examiner desires injunctive relief, the Act will have to be
amended so as to specifically declare violations a public nuisance.
So confirmed was the court in its decisions that it is to be ob-
served that the plaintiff’s case was dismissed without an ap-
pearance by the party defendant.

WILMER D. NEWTON,
Third Year Law Student,
University of North Dakota.

OUR SUPREME COURT HOLDS

In Truman Hart, Respt, v. Charles Rigler, et al., Defts., and Charles
Rigler, Deft. and Appit.

That a party by making a general appearance in an action confers jur-
isdiction over the person of such party which is complete from the date of
such appearance.

That under the provisions of section 7482 of the Compiled Laws, N. D.
1913, a trial court is empowered, “in furtherance of justice and on such terms
as may be proper”, to grant a motion amending any pleading “by correcting
a mistake in the name of a party”; and in doing this, the court is given wide
discretionary power.

That even though, on a motion for judgment notwithstanding the verdict

or for a new trial, the record may show that there is no evidence to support
the verdict, nevertheless, where it is reasonable to believe that the defects
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