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NORTH DAKOTA'S SURFACE MINING AND
RECLAMATION LAW
WILL OUR WEALTH MAKE US POOR?
BY

BRUCE HAGEN*

I. STATE LAW
Large scale development of energy resources is not new to
North Dakota. For almost one hundred years the people of North
Dakota have been talking about the potential development of the
state's lignite coal resources. From 1884 through 1950, coal mined
totaled 70,732,114 tons. From 1950 to 1960, 28,269,402 tons of lignite
coal were extracted from beneath the soil of North Dakota. The
mining rate increased and from 1960 to 1970, 34,225,688 tons were
mined. 5,821,076 tons were produced in 1971. In 1972, 6,343,769 tons
were produced and as of June, 1973, estimated production for 1973
is 6,798,607 tons.'
North Dakota lignite has a high water content. This water content, usually over twenty per cent, initially inhibited the use of
lignite as an energy source. However, improved methods of burning lignite as "pulverized coal" and "cyclone" boilers were perfected. As the years passed, lignite became an excellent fuel for the
generation of electric power.
One estimate is that North Dakota has lignite resources of over
350 billion tons. The Department of Interior in a 1972 circular estimated strippable reserves at slightly over 4 billion tons.2 The coal
companies have used a figure of 15 billion strippable tons. Both estimates are based on present technology which, of course, could
change drastically, and probably would result in a much higher
total of potential strippable coal reserves. Other estimates run even
higher. At present, there is no accurate measurement of strippable
tons of coal available.
* Commissioner, North Dakota Public Service Commission.
1. [1972-1973) N.D. ANN. CoAL MiNE REPORT.
2. Bureau of Mines Information Circ. IC 8537/1972, United States Department of Interior, Strippable Lignite Reserves of North Dakota-Location,Tonnage, and Characteristics
of Lignite and Overburden.
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In the 1960's, North Dakota's electrical power generation began
to increase. With it the mining of coal expanded. North Dakota, including Garrison Dam, now has approximately 1,300 megawatts of
generating capacity." Basin Electric Power Cooperative, United
Power Association, Minnkota Power Cooperative, and Montana-Dakota Utilities Co. are all engaged in expansion plans that will more
than double their power generation. Other energy interests are also
looking at North Dakota coal for electric power generation, coal
gasification, and other uses.
For many years, the reclamation of spoil banks did not arouse
a great deal of concern in North Dakota. However, as large scale
stripping operations began in the 1960's, public interest increased.
In 1963, State Senators Grant Trenbeath and Dan Kisse introduced Resolution "N" which called for a study by the State Geological Survey of the methods of rehabilitating lands disrupted by
strip mining operations. The leveling of spoil lands was to be studied.
State geologists, Wilson M. Laird and Clarence G. Carlson, conducted the study and concluded that no legislation was necessary at
that time. However, the study recommended an experimental program by the North Dakota Game and Fish Department on spoil
lands.4
Interest continued to develop in strip mining. Basin Electric
Power Cooperative's Stanton plant went on line in January, 1966.
This plant of 216 megawatt generating capacity was the first coal
fired plant in the state of over 100 megawatt capacity. The largest
coal fired plant prior to Basin's plant was Montana-Dakota Utilities' Heskett Plant at Mandan with 100 megawatt generating capacity.
Basin Electric purchases its coal from the Consolidation Coal
Company and in its contract Basin has required reclamation of lands
to the extent that land mined to produce coal for Basin's use shall
be regraded to "rolling countryside" and the coal supplier is required to participate in research aimed at revegetating such land.
Originally, reclamation was estimated to cost about two cents per
ton.5 At an average production of 15,000 tons per acre, two cents
per ton would yield $300.00 per acre. This was a first for North
Dakota, and the requirement helped reclamation forces.
Knife River Coal Company, a subsidiary of Montana-Dakota
Utilities Co., also engaged in extensive reclamation work for many
3. Public Service Commission [herbinafter referred to as "PSC" or "Commission"]
Files-Engineering & Accounting Depts., 1972.
4. C. CARLSON & W. LAIRD, STUDY OF THE SPOIL BANKS ASSOCIATED WITH LIGNITE STRIP
MINING IN NORTH DAKOTA, (1964).
5. BASIN ELEC. POWER COOP., POWER FOR THE PLAINS (1966).
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years. Their work consisted mainly of tree planting and development for wildlife habitat and recreation.
Other reclamation had been limited and was generally similar
to Knife River Coal Company's practice. Spoil piles were clearly
visible.
The 1967 Legislative Session produced House Concurrent Resolution "K." This Resolution was sponsored by Representatives James
Connolly, Ralph Hickel, Gary M. Williamson, M. E. (Sam) Glaspey
and Wayne G. Sanstead. Resolution "K" called for a Legislative Research Committee study of strip and surface mining. By invitation the
Committee asked for advisors from the lignite industry, the Board of
Directors of the North Dakota Association of Soil Conservation Districts, representatives of the Soil Conservation Committee, State
Game and Fish Department, State Geological Survey, State Mine Inspector's Office, Board of County Commissioners of one of the major
coal producing counties, and a representative of the Agricultural Experiment Station. 6
Resolution "K" called for an extensive study of the surface
mining operations in North Dakota and the conditions that resulted
from those operations.
The Committee met several times with its advisors and made
field trips to major surface mining areas in North Dakota. The Committee's report to the 41st Legislative Assembly recommended a
strip mining bill. As a result, Senators Francis Butler, Milton G.
Kelly, George Rait, Clarence G. Schultz and Robert L. Stroup sponsored Senate Bill 45, which was introduced and passed on February
8, 1969, by the Legislative Assembly.7
The bill stated:
It is declared to be the policy of this state to provide,
after surface mining operations are completed, for reclamation of affected lands to encourage productive use including but not limited to: the planting of forests; the seeding
of grasses and legumes for grazing purposes; the planting
of crops for harvest; the enhancement of wildlife and aquatic resources; the establishment of recreational, home,
and -industrial sites; and for the conservation, development,
management and appropriate use of all the natural resources of such areas for compatible multiple purposes, to
aid in maintaining or improving the tax base, and protecting the health, safety and general welfare of the people,
as well as the natural beauty and aesthetic values, in the
affected areas of the state. 8
6.
7.

N.D. SEss. LAWS H. Con. Res. WK" (1967).
N.D. CENT. CODE § 38-14-01 (1972). See N.D. SESS. LAWS ch. 382 (1969).

8.

N.D. CENT. CODE § 88-14-01 (1972). See also N.D. SEss. LAWS ch. 332 (1969).
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Jurisdiction was vested in the Public Service Commission, a threemember Commission established under North Dakota law and the
North Dakota Constitution.9
The Commission's jurisdiction extends to railroads, express companies, telegraph companies, telephone companies, water, gas, light,
heating and power companies, pipe lines, motor carriers, grain elevators, public storage warehouses other than grain, as well as steamboat agents, ferries, weighmasters, weights and measures and auctioneers. 10
Under the law, the Commission organizes and elects a President
who serves for two years. Commissioners serve six-year terms with
a commissioner elected every two years. 1
Commissioners jointly agree to divide regulation into portfolios
where each Commissioner handles the day-to-day affairs of regulation of various industries or functions. Commission policy over all
jurisdiction including surface mining and reclamation is set by a
majority vote of the Commission. All orders and policies are reflected in the Minutes of the Commission and are available to the public.'1

Under the new surface mining and reclamation law, effective
January 1, 1970, any mine operator who wants to engage in surface
mining in any area where the overburden was more than ten feet
in depth had to obtain a permit from the North Dakota Public Serv13
ice Commission prior to mining.
Written application to the Commission stating the land description, the estimated number of acres to be affected within the next
three years, and a clear statement that the applicant had the legal
right to surface mine was required for the permit. 14 Reclamation
responsibility was also required in the statement.
The law required a bond of $200.00 per acre or equivalent security. A fee schedule accompanied the permit. For less than 10
acres a fee of $25.00 and an amount equal to $7.50 multiplied by the
acres between 2 and 10 acres inclusive was required. A fee of $100.00
plus $3.50 times the number of affected acres was required of anyone mining between 10 and 50 acres. For any area over 50 acres
the basic fee was $275.00 plus $2.50 times all the acres mined over
50 acres." Permits could be amended to cover additional lands. 16
9.
10.
11.

N.D. CONST. art. 3, § 82.
N.D. CENT. CODE § 49-02-01 (1960).
N.D. CENT. CODE § 49-02-01 (1960).
N.D. CENT. CODE § 49-01-07 (1960).

12.
Surface mining and reclamation are in my portfolio. I want to emphasize, too, that opinions expressed in this article are mine.
13.
14.
15.

N.D. CENT. CODE § 38-14-031 (1972).
N.D. CENT. CODE § 38-14-05 (1972). See N.D. SESS. LAWS ch. 334, § 4 (1969).
N.D. CENT. CODE § 38-14-04 (Supp. 1973). Compare N.D. SESs. LAWS ch. 332,

(1969).
16.

N.D. CENT. CODE § 38-14-04 (Supp. 1973).

§

4
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A reclamation plan was required, but did not have to be submitted to the Public Service Commission until the first day of December of the year in which the permit was issued. The Commission could approve or modify the plan after consulting and obtaining advice and technical assistance from the State Soil Conservation
Committee, State Game and Fish Department, the State Forester,
as well as other agencies or individuals who might have some ex17
perience in this general area.
Although many thought that the new reclamation law was very
weak, nevertheless, it was a beginning. The law clearly stated that
the Commission had the power to require that reclamation should
begin. Under the new law, any peaks and ridges visible from public roads maintained by public funds, public buildings or cemeteries
had to be graded to a rolling topography up to a limit of 660 feet
from the road. On all mined land a maximum 25 per cent grade
was the limit allowed unless the original grade had been more than
25 per cent. On affected lands which were to be seeded to pasture
the operator was required to strike the peaks and ridges to a minimum width of 35 feet at the top.18 On any affected land which was
to be used for crops, including hay, a 25 per cent maximum grade
was allowed.
The fact that the reclamation plan was not required until the
first day of December of the year in which the permit was issued
meant that a great deal of mining could occur before the reclamation plan was submitted to the Commission. This was hardly a desirable part of the law.
A provision of the new law stated that the State Mine Inspector was to be the administrative officer. This meant that the mine
inspector, who was under the jurisdiction of the North Dakota Workmen's Compensation Bureau, was also under the jurisdiction of the
North Dakota Public Service Commission and would administer the
new Surface Mining Act. This split jurisdiction was not the best
method to cope with strip mining, and made it almost impossible
to establish the department properly.' 9 In addition the Legislature
appropriated only $5,000.00 to administer the Act.
The Public Service Commission met with the North Dakota
Workmen's Compensation Bureau and agreed that the Coal Mine
Inspector should move his office from the Workmen's Compensation
Bureau in the State Capitol to the Public Service Commission offices in the Capitol. However, he would continue to be paid by the
17.

N.D. CENT. CODE § 38-14-05 (12) (Supp. 1973).
18. See generally N.D. CENT. CODE § 38-14-15 (1972).
§ 4 (1969).

Compare N.D. SESS. LAWS ch. 332,

19. N.D. SESS. LAWS ch. 332, § 4 (1969). See N.D. CENT. CODE § 38-14-11 (Supp. 1973),
repealed N.D. SEss. LAWS ch. 285, § 12 (1973).
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Bureau. This was accomplished in 1969, and the Coal Mine Inspector worked directly under the jurisdiction of the North Dakota Public Service Commission for the next two years. The $5,000.00 was
used for necessary travel for inspection of strip mines and administrative expenses.
On July 6, 1971, the North Dakota Public Service Commission
and the Workmen's Compensation Bureau agreed that the Commission should utilize the Assistant to the Commission's Engineer as
the Reclamation Inspector. 20 The reason for this was that the Coal
Mine Inspector was paid from funds which had no relation to the
regulation of the coal industry. Workmen's Compensation Bureau
premiums are collected from various employers across the state,
and most of them have no connection with the coal mining in2
dustry. 1
Consequently, the Commission used the Assistant to the Chief
Engineer of the North Dakota Public Service Commission as the
person who directly inspected and worked with the coal mines as
required under the Surface Mining Act. He did this in addition to
his other duties at the Commission. Since no funds were available
to hire a full time inspector, this was the course to follow. Other
staff members of the Commission and the Commissioners also contributed their services to the strip mining program without charge.
Thus, the real costs are higher than they appear to be because considerable time is often spent on the strip mine program by Commissioners and by our legal, accounting and engineering staffs.
Despite Commission recommendations for budget increases, it
was reduced to $3,000.00 in the 1971 Legislative Session.2 2 The funds
were adequate only for necessary travel and some administrative
expenses.
In 1972, the Commission solicited and received funds from the
North Dakota Employment Security Bureau under its Public Employment Program. Ten thousand dollars was authorized and
$5,577.49 of that amount was utilized by the Commission to hire a
reclamation inspector.23 These Federal funds were granted on a
one-year basis with no guarantee that they would even be paid during that year. Nonetheless, the Commission hired a full time reclamation inspector, who worked from October 24, 1972, to March 31,
24
1973, when the Federal Government cut off the funds.
20. Letter from Coal Mine Inspector, July 6, 1971, appointing PSC Asst. Engineer as
Reclamation Inspector.
21. N.D. CENT. CODE § 65-01-01 (1960).
22. N.D. SESS. LAWS ch. 40, § 3(3) (1971).
23. PSC Files, Contract No. 38-2-0007-604 with Employment Security Bureau, Sept. 21,
1972.
24. PSe Files, Correspondence with Employment Security Bureau, March 21, 1973.
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The 1973 North Dakota Legislature finally met the budget problem. At each legislative session from 1969 through 1973, the North
Dakota Public Service Commission had stated that if the Commission was going to get jurisdiction over strip mining, we would require adequate funds and staffing to properly do the job. Finally,
in 1973, $24,200.00 in funds was appropriated by the North Dakota
Legislature. Using these funds, the Commission hired Dr. Edward
J. Englerth, who has a background in geology with a doctorate degree in Soils, as a full-time reclamation inspector effective April 9,
1973.
Because the 1969 strip mine law proved to be inadequate, efforts were made in the 1971 Legislature to amend it. Amendments
were passed in Senate Bill 2378, sponsored by Senators Leland Roen,
Robert L. Stroup, George Rait and Paul Swedlund.
These amendments reduced the slope of the overburden. The
slope on affected land used for crops, including hay, was reduced
from 25 to 20 per cent. Ridges and peaks which were to be seeded
to forest land under the 1969 law had a 25 foot width requirement
on the top of the peaks and ridges. This was broadened to 35 feet. 26
Under the 1969 law, ridges and peaks within 660 feet of public roads
maintained by public funds, public buildings or cemeteries had a
25 per cent grade slope, but in 1971, this was reduced to a 20 per
cent slope. A further change allowed27 the landowner to designate his
preference for a reclamation plan.
A strong amendment was added under Section 38-14-07 which
was re-enacted. It stated that:
any operator who refuses or willfully
the provisions of this chapter shall be
ther mining permits, and shall cease
in this state within thirty days after

fails to comply with
ineligible for any furall mining operations
the forefeiture. 28

The amendment put more teeth into the law. If any mining company did not comply with the provision of the law, the Commission
now had an avenue through which it could force that company to
cease all mining operations within the state within 30 days.
Meanwhile, public interest continued to grow in the environment
and in strip mining. As more people viewed and considered the
possible effects of strip mining, public pressure for an improved
surface mining and reclamation law increased.
Harry Caudill, a Kentucky attorney and an eminent authority
25.
26.
27.
28.

N.D.
N.D.
N.D.
N.D.

SESS.
SESS.
SESS.
SESS.

LAWS ch. 1, § 1(15) (1973).
LAws ch. 350 (1971). Compare N.D. CENT. CODE § 38-14-05 (Supp. 1973).
LAws ch. 350 (1971).
LAws ch. 350 (1971).
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on strip mining, expressed the growing public concern about the environment very well when he said:
Industrial man is the greatest geological calamity to hit the
world since the melting of the ice sheets. Not even a long
epoch without him would restore Earth to its pristine splendor. We are burning and rusting away
too much, and scat29
tering the rest in a global diffusion.
Public pressure reflecting the basic concern for changing this
pattern continued to grow. In 1973, the Legislature again amended
the Surface Mining and Reclamation Act. This was done under Senate Bill 2091, sponsored by Senators Robert L. Stroup, Francis Barth,
Lee Christensen, George Rait and Leland Roen.30 Nearly a unanimous vote was recorded in each chamber of the Legislature.
Three new subsections: 14, 15 and 16 were created under Section
38-14-02 of the North Dakota Century Code. These three subsections
defined "original contour," "rolling topography" and "top soil."
"Original contour" described the original terrain, and "rolling
topography" included backfilling and grading at least to the original
angle, or not more than the original grade of the land. For the first
time, the definition of top soil was added to the law. This amendment read that top soil normally would be the A and sometimes
"the upper portion of the B horizon of the official national cooperative soils survey ...
."31 Such soil was defined as being "acceptable for respreading on the surface of regraded areas to provide
'3 2
a medium for plant growth.
For the first time operators were required to save and spread
the topsoil, or surface material,
within the permit area over the
of two feet; provided, however,
material is not available within
soil or approved surface material
3
spread over the regraded area.1

regraded area to a depth
that if two feet of such
the permit area, all top
that is available, shall be

This was a tremendously popular amendment and meant for
the first time that soil which had been strip mined now might possibly be reclaimed to the original use. Surface material is usually
the best soil to grow vegetation.
Operators must now dispose of their old metal, lumber, discard29.

Caudill, Farming & Mining-There is No Land to Spare, ATL. Mo. (Sept. 1973).

30.
31.
32.
33.

N.D.
N.D.
N.D.
N.D.

SEss. LAws
CENT. CODE
CENT. CODE
CENT. CODE

ch. 285 (1973).
§ 38-14-02 (Supp. 1973).
§ 38-14-02 (Supp. 1973).
§ 38-14-05 (Supp. 1978).
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ed equipment, or other refuse either by burying it, or removing it
from the area. They may not pile it beyond or outside the area
34
under permit.
Subsection 8 of Section 38-14-05, regarding reclamation plans
stated for the first time that a plan would be
deemed approved if not disapproved, or modified by the
Commission within 60 days of its receipt thereof. If the plan
is disapproved or modified, the Commission shall state the
reasons for such disapproval 3or
modification, together with
5
the requirement for approval.
Some criticism had come to the Commission from coal mining
companies stating we had not approved reclamation plans as promptly as deemed necessary for company purposes. There had been
some time lapse due to the need to establish proper procedures
for all reclamation plans. Most of the problems in this respect had
been resolved by 1973.
Reclamation plans under the 1969 and 1971 law required only
a second seeding if the first seeding was not adequate. 86 A 1973
amendment meant that seeding now could be required until reclamation was accomplished.3 7 If necessary, the Commission could
extend the reclamation period to complete reclamation.
Another significant change under Section 38-14-05 was that the
mine operator is now required to regrade the area to approximately
the orignial contour. The only exception is "a different topography
shall be required for an intended higher use." 38 The Commission
can approve or deny a reclamation plan that does not envision
returning the mined area to its pre-mining use depending on its
feasibility and applicability.
Section 38-14-03.1 granted broad powers to the Commission including encouragement of training, research, experiments, demonstrations, collection of information as well as the power "[t]o
adopt rules and regulations with respect to the filing of reports,
issuance of permits, and other matters of procedure and admini-

stration; ....

"40

Authority was vested in the Commission to make investigations
or inspections when necessary, to order the suspension of any
permits for failure to comply with the requirements of the chapter,
and to order that strip mining operations cease if an operator did
84.
35.
36.
87.
38.
39.
40.

N.D. CENT. CODE § 34-14-05 (Supp. 1973).
N.D. CENT. CODE § 38-14-05 (8)
(Supp. 1973).

See, e.g., N.D. SESS. LAWS ch. 350, § 10 (1971).
N.D. CENT. CODE § 38-14-05 (Supp. 1973).
N.D. CENT. CODE § 38-14-05(1) (Supp. 1973).
N.D. CENT. CODE § 38-14-03.1 (SuDp. 1973).
N.D. CENT. CODE § 38-14-03.1(1) (Supp. 1973).
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not have a permit and the plan had not been approved by the Commission as required under the law. 41
Section 38-14-04 of the North Dakota Century Code was amended
to change the licensing requirements. The fee schedule was raised
to $25.00 for the first acre plus $10.00 per acre for the acres
between two and ten acres inclusive. For an area of more than
ten acres, but less than 50 acres the permit fee was $100.00 plus
$10.00 times the number of acres between 11 and 50 acres inclusive.
Acreage over 50 acres required a basic fee of $275.00 plus an
42
amount equal to $10.00 times each acre over 50 acres.
A further amendment stated that:
[t]he application for a permit shall be deemed approved
if not denied within 30 days after the filing thereof. If the
permit is not approved, the Commission shall state its reasons for disapproval, together with the requirements for approval. 48
Accordingly, the Commission is now required to act on permits
within thirty days. Permits can be granted, denied for cause, or
suspended by vote for cause. For various reasons, including establishing procedures, coupled with the shortages of personnel to check
applications promptly, the Commission has been forced to delay
the granting of a permit for more than thirty days.
Subsection 38-14-04.1 requires that whenever an application is
filed "for a permit, the commission shall publish notice of such application and area to be covered by it in the official county newspaper of the county in which the area lies. ' 4 4 One of the criticisms
of the law had been that the public was not always aware of applications for permits. Under this method it was felt that any interested party would be able to take note of applications to mine land
when the permit application was published in a local newspaper.
Section 38-14-05 was amended to require the approval of reclamation plans by the Commission prior to the start of surface mining.
The amendment reads as follows:
After approval of the reclamation play by the commission,
the operator may engage in surface mining during the permit
term upon the lands described in the permit upon the performance of and subject to the following requirements with
45
respect to such lands. ....
Prior law said nothing about approval of the reclamation plan as
a condition for beginning mining. Mining companies merely had
41. N.D. CENT. CODE § 38-14-08.1 (Supp. 1973).
42. N.D. CENT. CODE § 38-14-04 (Supp. 1973).
43. N.D. CENT. CODE § 38-14-04 (Supp. 1973).
44. N.D. CENT. CODE § 38-14-04.1 (Supp. 1973).
45. N.D. CENT. CODE § 38-14-05 (Supp. 1973).
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to file a plan by December 1, of the year in which the permit was
issued. After July 1, 1973, permits could be issued, but no mining
was allowed until the reclamation plan was approved.
The split jurisdiction between the Public Service Commission
and the Workmen's Compensation Bureau through their mine inspec4
tor was repealed. The Commission received full responsibility. 6
The total cost of reclaiming strip mined acres under the 1969
law was estimated at approximately two cents per ton of the mined
coal by the Knife River Coal Company, a subsidiary of Montana-

Dakota Utilities Co. 4 7 Based on an average of 15,000 tons per acre

this would cost $300.00 per acre. This figure was similar to Basin's
experience. The 1973 Legislature increased the bond to $500.00 per
acre which is still too low to meet the requirements of the new law.4 8
No one knows how many acres of land were strip mined, or
underground mined in North Dakota prior to 1969. The North Dakota
Public Service Commission, together with other state agencies, is
currently checking to ascertain the exact acreage. We estimate
that there are about 7,000 acres of strip mined lands.
Since January, 1970, when the Surface Mining Act became effective, approximately 1,624 acres have been strip mined: 381 acres
and approximately
in 1970; 394 acres in 1971; 464 acres in 1972;
49
385 acres for the first eight months of 1973.
Seventeen coal mine permits have been granted through September 15, 1973. Some of the smaller companies have now gone out
of business. They include: Walter's Coal Mine, Dickinson, ND; Kaelberer Coal Co., New Salem, ND; Olin Coal Mine, Center, ND;
Bonsness Coal Mine, Columbus, ND; Davenport Coal Co., New
Leipzig, ND; Underwood Coal Co., Underwood, ND; and, Valley
Coal Co., Sawyer, ND.
Only the Kaelberer Coal Company, Walter's Coal Mine and the
Olin Coal Mine, each with one acre under permit, have now had
their one acre certified as being completed. The Kaelberer Coal
Company and Walter's Coal Mine voluntarily reseeded their spoil
piles to grass, and the Olin Coal Mine had its $200.00 bond forfeited
by the Commission when the owner-operator died and his heirs
chose not to reclaim the mined area. The Commission hired a local
farmer to reseed the land 0°
All reclamation plans approved by the North Dakota Public
Service Commission prior to July 1, 1973, reclaim the land to a
46. N.D. CENT. CODE § 38-14-11 (Supp. 1978).
47. Dotseth, Montana-Dakota Utilities Co. Speaks Out on 1969 Legislative Action, THE
MONTAKONiAN (May 1969).
48. N.D. CENT. CODE § 38-14-07 (Supp. 1973).

49. PSC Reclamation Division Files, 1970-73.
50. PSC Minutes of May 14, 1973. There was a unanimous vote of the Commission to
have Mr. Martin Borneman, do reclamation work on Olin Mine.
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pasture-type status. However, from July 1, 1973, this reclamation
pattern will begin to change as the retention of surface material
is now required. Other improvements to the law will help provide
for better reclamation.
In fact, on October 8, 1973, the Commission turned down North
American Coal Company's request for approval of its reclamation
plan to restore 133 acres, of which 123 acres are cultivated for
small grain production, to a pasture-type status. The Commission
has ordered the company to file a new plan providing for reclamation to crop land, small grain status.
A great deal of experimenting on various types of plant life
has been conducted by the coal mining companies, North Dakota
State University at Fargo, the Soil Conservation Districts and the
United States Department of Agriculture's Agricultural Research
Station in Mandan.
Our reclamation experience has shown, among other things,
that there is a tremendous need for detailed soil sampling and
analysis prior to mining. Some companies such as Husky Industries,
Inc., Dickinson, North Dakota, are making an extraordinary effort
to bury blue clay, which is non-productive, on the bottom of
the pit and putting yellow clay close to the surface where it can
be utilized for regrowth.
Western North Dakota's overburden above the coal seams is
high in sodium salts. The overburden closest to the coal seam has
the highest sodium concentration. This material usually ends up on
top of the spoil pile and it is extremely difficult to get vegetation
to grow on it. The new requirement of two feet of overburden
back on top of the spoil pile may grow pasture grass. But returning
small grain crop land to crop land status with two feet of overburden
may not be possible because of high costs and vegetation problems.
Ultimately, the final test will be whether a farmer is able to grow
crops with regular cultivation. But the Commission cannot require
more than the law allows. Unless the law is amended, two feet
of surface material is the legal limit coal companies must return
to the surface. Nothing prevents a company from voluntarily returning more surface material to the surface, and, hopefully, this
might be their practice. An amendment to require whatever is
needed to reclaim the land should be enacted.
There are other problems. The swell on an average spoil pile
is about 25 per cent. Consequently, removing most overburden to
mine an average 10 or 12 foot coal seam leaves a swell, requiring
either leveling, or a rolling contour, or both.
In contrast, at Montana-Dakota Utilities mine as Gascoyne, North
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Dakota, there is a depression problem. In some areas, there are
51
only 10 or 12 feet of overburden covering 24 to 30 feet of coal.
The Public Service Commission is considering proposed rules
and regulations which will further define the law to provide for
more effective administration. The rules proposed and drawn by
the Commission were submitted to the Advisory Committee for
their input and ideas, and they then will be submitted to the Attorney General for his approval. They will then be promulgated by
the Commission and will have the force and effect of law. Although
not required by law, the Commission is planning a public hearing
on the rules due to their importance and the public interest. These
proposed rules and regulations will help the Commission to administer the law effectively.
This will be the second attempt to pass such rules. The Public
Service Commission previously held a hearing on proposed rules
and regulations on October 4, 1971. The coal mining industry and
interested observers gave testimony, but the Attorney General turned
the rules down on October 20, 1971, stating that they were essentially
52
a repetition of existing law.
The total fees collected by the Public Service Commission from
the coal mining companies have been: 5
1969 19701971 1972 -

$1,616.55
1,760.00
1,311.00
5,018.45

1973867.50 (January to September)
This amount has not been adequate to cover the costs to the state
of administering the law.
The 1973 Legislature also saw the introduction of S. B. 2420, a
proposal for North Dakota to join the Interstate Mining Compact.
The Compact is composed of coal mining states who meet regularly
to share common problems and seek solutions to those problems.
The bill was introduced by Senators Frank Wenstrom and Lee
Christensen. It was referred to the Committee on Appropriations
and reported back "indefinitely postponed.

' '54

The 1973 Legislature also saw the introduction of Senate Concurrent Resolution No. 4030 by Senators Robert L. Stroup, Leland
Roen and Shirley Lee. The resolution called for a study (now in
progress) by the Legislative Council to determine the feasibility
and desirability of placing clay, sand, gravel pits and other land
disturbing operations under the law for regulation.5
51. Personal communication of reclamation inspector with Knife River Coal Company
officials.
52. Letter from HIelgi Johanneson to PSC, October 20, 1971; PSC Case No. 8189.
53. PSC fBank Deposit Tickets, 1969-73.
54. 1973 N.D. S. JouR. 368.
55. N.D. SESS. LAWS S. Con. Res. 4030 (1973).
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FEDERAL LAW

The North Dakota Public Service Commission has appeared
several times before the Congress to give testimony on the need
for a strong federal law over surface mining and reclamation. No
federal law covering surface mining and reclamation exists at this
writing. There are millions of acres of federal lands which have
coal under them. Public pressure may force passage of a law soon,
but pressures from a real, or unreal, energy shortage could weaken
the law if environmental protection becomes secondary to energy
needs. Regardless of any short run need, effective laws must be
enacted to protect our land and environment.
In testimony before the Subcommittee on Mines and Mining
of the Committee on Interior and Insular Affairs of the House of
Representatives, on behalf of our Commission, this writer stressed
the need for a federal law covering surface mining. And, on March
14, 1973, this writer appeared again before the U.S. Senate's Subcommittee on Minerals, Materials and Fuels of the Senate Interior
Committee.
Some of that testimony stated as follows:
The United States needs a federal law covering all surface
mining. There is an extreme urgency that such a law should
be passed immediately by Congress. Annually, thousands
upon thousands of acres are strip mined. If our land is not
preserved, it will be gone forever.
State laws will cover privately owned and state lands,
but not federal or reservation lands. A federal law should
cover all lands whether state, reservation, or federal. States
could be given a reasonable, limited time to enact legislation
comparable to, or stronger than, a very strong federal law
which would set a minimum standard for every acre of land
in the United States. Unless a federal law is passed, some
states may not pass adequate strip mining laws. Also, there
is no guarantee that the millions of acres of federal, or reservation lands will be protected.
There is a need for states to establish an effective agency
to handle regulation of strip mining. Although in North Dakota this is handled by the North Dakota Public Service
Commission, I, personally, believe that a state department
of natural resources would be the best place for its regulation.
Such an agency could have as one of its divisions the regulation of strip mining. 56
The salient fact is the need for a strong law-a federal law
over all land, and state laws retaining state jurisdiction if state
56. Statement by Public Service Commissioner Bruce Hagen to the United States Senate's
Subcommittee on Minerals, Materials and Fuels, Senate Interior Committee, 93d Congress,
March 14, 1973.
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laws are equal to, or stronger than the federal law. Adequate
funds, staff and strict enforcement will be necessary to make mining
acceptable and to accomplish reclamation.
Governor Arthur Link also urgently called for federal legislation
to cover all lands in the United States. In a statement to the
same Senate Subcommittee he stated,
I believe it is necessary for Congress to pass a federal
law requiring total reclamation of all strip mined lands.
Federal law is needed to cover reservation lands and federal
lands, as well as to set a minimum standard for all other
lands. If the states have laws covering non-federal lands
and those laws meet minimum federal 57standards, the states
could regulate their own strip mining.
It is for this reason that I strongly urged the Senate, and
I also present the same position to your committee, that the
United States needs a national land use policy. The urgency
here is equally as strong as the need for a strong strip
mining law. In fact, a surface mining law is one part of a
national land use policy.
I hope the Congress and the Senate of the United States
will quickly enact not only a strong strip mining law, but
also adopt a strong land use policy and law. A surface mining
law cannot wait. Every day that passes without its passage
further damages our fragile environment. I hope
your com58
mittee will pass a strong surface mining law.
Thousands of individuals and groups continually have expressed
the same strong desire to Congress for a national surface strip
mining and reclamation act. Hopefully, Congress will respond.
III.

PROPOSALS FOR REFORM
There should be a logical way to develop our coal resources
to help meet our energy needs and eliminate most of the adverse
impact on the environment. Before any solutions are offered, however, it is important to recognize that the High Plains of Wyoming,
Montana, North Dakota and South Dakota are already developed.
We have some of the world's best agriculture. The range grasses
are among the best in the world. If the soil is properly maintained,
our agriculture can be productive for hundreds, and, perhaps, thousands of years. Obviously, it is totally incorrect to say that mining
our coal resources will develop our land. Our High Plains surpasses
most regions of the world for clean air and water, space to stretch,
and enlightened people who care about their environment. Who
57. Letter from Governor Arthur A. Link to Lee Metcalf, Chairman, Senate Subcommittee
on Minerals, Materials and Fuels of the Senate Interior Committee, March 14, 1973.
58. Id.
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can say that we are not developed? Whose standard are we to
follow?
It is obvious then that we must protect and preserve our land.
If we mine coal, the land should be restored to a condition equal
to, or better than what it was prior to mining. It is logical for us
to look at what has been done in other areas. One of the best
examples is the British experience with strip mining:
Great Britain requires the most thorough and comprehensive
efforts to restore stripped lands to their original quality. The
National Coal Board requires the land to be carefully surveyed, photographed, and topographically mapped. Buildings
and forests are cleared away; then the topsoil is scraped off
and preserved in grass-grown heaps. One by one the strata
are lifted out and segregated. All nutrient-rich rocks are
identified and set aside to be crushed and applied to the surface. After the coal has been hauled away, the layers go back
into the pit in their natural order. Each is compacted with
heavy rollers. The surface is sculptured to an approximation
of its original shape; then the topsoil is spread over it. Grass
is sowed and trees are brought from national forests and
planted where others once grew. Then walls, roads, and
houses are rebuilt. Restoration extends over five years and
costs about $5,000.00 an acre, but even these stringent measures leave the land sunken and maimed and the groundwater
charged with enormous quantities of minerals.
It is obvious we have a long way to go to begin to compare
with the British. But adequate reclamation requirements will come
only through an interested and aroused citizenry which will require
strong state and federal laws that require total reclamation. With
the acceleration of strip mining to meet energy shortages, there
is a danger that Congress, or state legislatures, will not act fast
enough to save a huge part of our land. Energy needs could ride
roughshod over environmental needs, and we could destroy our
environment in the long term to meet short term needs. Our experience and contact with other coal producing states has convinced
this writer that few state laws are adequate. If they were, Appalachia would still be scenic.
It has been said that Appalachia is poor because it has wealth.
North Dakota certainly does not want to be in this same unenviable
position. But the warning and danger should be clear to all.
The Sierra Club in an analysis of strip mining predicts that
strip mining of coal will increase from 220 million tons in 1970
to just under 1 billion tons by the turn of the century. The Sierra Club
further estimates, from U.S. Bureau of Mines data in 1969, that
59.

Caudill, Farming & Mining-There is No Lana to Spare, ATL. Mo. (Sept. 1973).
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for every 1.9 million tons of coal strip mined, I square mile is disturbed. Tonnages vary from state to state, but this is an average.
Thus, their figures show over 500 square miles being strip mined,
or disturbed annually by the year 2000.60
In view of the great interest and continuing development of
our energy resources the North Dakota Surface Mining and Reclamation Law should be amended. 6 1
The following recommendations are offered for consideration as
amendments to improve our law. They are by no means all-inclusive,
but they are a beginning.
1. Pre-planning for large areas. (A land use law would be the
best approach. Both a national and state land use law should be enacted. Pre-planning of a large area would avoid granting of permits
until the mining effect on a large area could be observed. What happens to water flows? What happens to the air, to transportation,
communities, etc.?)
2. A flexible and increased bond.
3. Segregation of the overburden that is removed. This would
provide for returning the overburden in the same layers, or acceptable layers, to better the chances for total reclamation.
4.

A requirement eliminating toxic wastes.

5. Adequate protection of areas of historical or archeological
beauty or game refuges.
6. Elimination of the ten feet of overburden provisions.
7. Revision of the fee system.
8. Adequate protection for ground water tables.
9. Protection of the surface owner from eminent domain. This
should primarily be the preservation of the property rights against
the state and federal governments except in periods of national emergency or under war time powers. The coal companies leasing in North
Dakota do not, at the present time, have the power of eminent domain
and legislation granting such power should be discouraged.
10.

Regulation of prospectors.

11. A requirement for reclamation to take place concurrently
with the mining and extraction process.
60.

The Strip Mining of America, SIERRA CLUB (1971).

61. It should be noted that the 1973 surface mining and reclamation practices of coal
mining companies are vastly improved over their activities prior to 1969. They generally
have demonstrated cooperation with the Commission's policies and direction under the 1969
and 1971 law. Hopefully, the same will be said for the 1973 amendments.
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12. Provisions to deal with re-mining the same area at some subsequent date. Mining for everything the first time should be required.
13. Provisions in regard to splitting reclamation costs between
operator and landowner. This becomes more complicated where the
surface rights and mineral rights are owned by different people.
14. Provisions requiring large scale reclamation to be an integral part of land use planning.
15. Amendment of our present law which requires that individual landowners must be consulted as to their choice of reclamation.
This means that a concept of an overall master plan for an area
might be unworkable due to opposition by the landowner. Suppose the
landowner is the coal mining company. Should they be able to hold
up a sensible reclamation plan?
16.

Consideration given to what might happen in a drought.

17. Creation of a Department of Environment or Natural Resources. Such a department might handle surface mining and reclamation. (But, wherever the jurisdiction lies, there must be adequate
staffing and funding. There are advantages, too, of Public Service
Commission jurisdiction. For example, keeping reclamation costs at
their actual level to reduce power costs to the consumer is a real
Public Service Commission concern. Reclamation must be closely
viewed and not used as an avenue for exorbitant profits. A huge
problem may be to determine the real costs regardless of where the
jurisdiction lies.)
18. Creation of a citizen's advisory committee to do on-site inspection of reclamation lands. Such a committee could make periodic recommendations to the state agency administering the surface
mining and reclamation law, and to the Legislature.
These amendments would make surface mining much more acceptable to the public and would considerably improve the prospects
for total reclamation.
Earlier in this article, several recommendations were made regarding the need for national laws covering energy, strip mining
and land use. A national land use law which would establish priorities
on the use of all land is highly desirable. Laws are also needed to
cover siting, and to require common carriers from the energy areas.
Enforcement of our National Environmental Policy Act of 19692 is
long overdue. All companies should fully and completely meet the public interest requirements of the law, or suffer the consequences. 8
62.

National Environmental Policy Act of 1969. 42 U.S.C. § 4321 et seq. (1970).
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PLANNING AND A COMPUTER MODEL

It seems that planning and computers could be effectively utilized to help solve energy needs and to plan wisely for energy development. The High Plains area could be computerized for a programmed energy analysis. Effective use of computers could show
how many sites can be utilized for power needs without damaging the
environment. A computer model would also be able to tell us what
our air will stand. The same is true for the effect on the land from
strip mining. Economic and social factors such as transportation
needs and population changes could be analyzed. All other relevant
factors could be projected with some accuracy. Although computers
are not the final answer, their effective use would help give us some
needed answers. Clearly, joint planning by the federal and state governments is a necessity in all energy development.
In the last few months, surface mining and reclamation have
suddenly come to the fore with the advent of coal gasification plants
in North Dakota. The New York Times in its August 22, 1971, issue
in an article entitled, Coal Rush is on as Strip Mining Spreads into
West, paints a foreboding picture of the massive energy development
facing us. The article points out that the American Gas Association
in a confidential report pinpoints 176 prospective plant locations for
coal gasification. Nearly all of them lie west of the Mississippi River.
The Times' article dramatizes what has begun to happen in North
Dakota. In January, 1973, the Michigan-Wisconsin Pipeline Company
applied to the North Dakota Water Commission for water rights
covering 375,000 acre feet annually. They propose to build 22 coal
gasification plants. Each plant would require 10 million tons of coal
a year. This would strip land from 800 to 1,000 acres per plant per
year.6 4 Thousands of acres would be strip mined annually. No doubt
there will be other energy interests seeking to develop our coal resources.
This article deals with strip mining and reclamation. But state
laws are also needed covering a coal severance tax, a charge for
water used in producing energy, siting, and common carriage of power by transmission facilities.
A coal severance tax was vetoed by Governor Link after the 1973
Legislative Session. 5 It was an inadequate bill which would not have
taken effect until July, 1975, and would have continued to exempt
from sales tax all coal shipped from the state. A coal tax should
cover all coal mined and some funds should stay in the area where
63. 2 Newsletter of the Northern Plains Resource Council 7 (1973).
64. Michigan-Wisconsin Pipe Line Company's Application to North Dakota State Water
Commission requesting conditional water permit, Application No. 1901, January 4, 1973.
65. N.D. SESS. LAws ch. 522 (1973). vetoed.
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mining occurs. Furthermore, a portion of the funds should go into
a "future budget" for long term development in the coal mine area
to replace the coal as it is mined.
The question is whether we are going to develop our resources
sensibly while preserving our environment. It is possible to pass the
necessary laws and to adopt realistic policies that will effectively
control and manage our resources in the public interest on both the
state and federal level. What will finally determine the outcome is
the interest and concern shown by the citizens of this country.
The Governor's Energy Council and its Legislative Energy Council companion have just been organized primarily to try to meet the
coal gasification problem and to make recommendations for necessary laws to the Legislature. It offers an emergency task force approach which is necessary to effectively meet coal gasification and
all the assorted environmental, social and economic problems that
will come with large scale energy development.
V.

ANOTHER APPROACH

Further comment upon the energy problem is merited. Our national economy depends more upon energy than any economy in the
world. It may well be necessary to look at the energy problem in a
new way due to energy scarcity, costs, and the concentrated control
of energy resources which is occurring. For example, oil companies
own coal companies, and large firms tend to dominate the oil and
coal industries. And other huge economic interests are moving into
the energy field. What follows is a brief outline of one approach to
meet this problem.
The American economy is gargantuan in size-the largest the
world has known. Essentially, it is said to be a private "free" enterprise economy. The fact may well be that a majority of the
economy is not a free enterprise system at all.
One view is that a minority of the economy is composed of small
businessmen and small entrepreneurs' who compete one with another
to bring a competitive price to the consumer. At the same time, the
larger part of the economy, consisting of large firms with monopoly
or semi-monopolistic powers, working in concert with each other and
the federal government do plan and do control indirectly, if not directly, the economy by virtue of their size and economic power.
Consumers suffer the consequences from artifically high prices
for goods and services from this sector of the economy. In a real
way it is a system of private empires and governments that are
powers unto themselves alone.
Huge energy interests consisting of oil, gas and coal corporations,
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construction firms, and other vast enterprises dominate the energy
field. Their economic power grows and continues to concentrate in
fewer and fewer firms. Boards of directors overlap, vested interests
work together, and so it goes. A real competitive private "free" enterprise system is not the real economic world.
Although it is beyond the scope of this article, an argument could
be made that that part of the economy should be placed under effective public regulation by the government. An energy shortage
which means exorbitant energy costs to the American consumer
may make public regulation of energy interests a real possibility and
necessity in the near future. Regulation of surface mining and reclamation by state and federal governments may signal a beginning
step in this direction.
Another method to accomplish the same result-adequate energy
supplies at reasonable costs to the consumer along with environmental protection-is to establish a federal government owned corporation which could explore, develop, and produce coal, oil, or gas on
federal public lands for sale as a competitive yardstick with privately
owned energy companies. This method would provide our government
with actual cost data on production, surface mining and reclamation
66
which is not available now.

Public ownership, mixed private and public ownership and other
methods could also be used toward the same end result.6 7 However,
there is no infallible method to insure reasonably priced adequate
energy supplies for this nation's consumers.

66. Address by Lee C. White, Chairman, Energy Policy Task Force Consumer Federation
of America, Annual Convention of National Association of Regulatory Utilities Commissioners, Sept. 18, 1973.
67. Id.

