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Yemorandum
Tos Conm! e=2ioner of Indian Affairs

Frome The Solicitor

€uhiect: Fort BertholdeeProposed election order to submit proponed
frorginent 1 te Copstitutlon and Bylews Lo & vole

Your memorardum of Marcn 12, 1966 raises Lwo mesticons

(1) whether aLsentee Mmllotin: may e permitied in s electior or
e wenlrert of the Constitution and Rylaws of the Three 7{ili~tad
meihes of the Port Derthold Reservation ani (2) whether the ‘ecre=
t rv of the Interior has the authority to call an election for the
purpose of peraitting the tribal memhers to vota on the elnction of
creilren on the basis of the carmminlty boundaries as now “affed
11 Article TTT of the Fort Berthold constitution,

T™ae auestlion of absentoe valloting was discusses rnd 4! sposed
of 1n our menorandum oplnion (¥<3E3L4) dated June 8, 196F,

With resard to the question of wheth.r the Seecretarv of
the Tntarior has mthority to call epecial elections for trides inecor-
wrete’ voder Section 16 of the Indinn Reorseniszstion bet /25 T,°,7,
76y b Stat, 987) to elect councilmen, the answer wust be found efther
1n the tribal conat!tution end bylaw: or in the statutory Lrw, The
constftution and bylaws of the ™ree Affiliated Tribes of the W¥ort
Perthold “eagervea‘ion, North Pakota pavern the calline of alc~tions 4
chonge tribal councilmen, Article [V, thereof provides that remlar
elrctinge ghall be hold en the first ™esa  of Septerher in even
mmbere! yeors and that special elecilons may be called by » two-thirds
vote n® the eroimeil or ‘v petition sisned by &t least ten per cent of
the 11710 voters of ewch tribal cowsinity. Sectlion 5 of sald
Article [V further provides:

"#11 ele~tions shall be held unier the surervision o’
the Tribel Pasiness Council or an election bosru aprointed by
tha” Council, and the Tribal Muslness Council or the elecilon
hoard arpointad by 1t, shall make rules and regilatlons povern-
ine all electiouns, and shall designate the polling places and
the elsction ofiicers."



74 1s clear from a reading of the tribal conmstitation that no provie
sion {s made for the calling of electionms for tribal council membders
Ty the Secretary of the Imterior.

There boing no mithority rctained in or given by the tribal
constitition to the Secretary of the Isterior to call or sapervise
alections of tridal council membders, does such authority exi-t oute
side the tribal constitution? This question has been rsised in your
romorandie to the Soliciter and on rany other occasions. The nnese
tion of the rifght of the Pecderal (overmment to intervens in tr!bal
movernmentzl affairs is one of lonsestanding importance. Thim la true
not only of tribes incorporated under the provisions of the ndlan
Reorgurization Act of 193k, mupra, but also of the mamy tribes vwich
have not availed thanselves of E!m privileges of this Act. Te Act
n® July 9, 1832 () Stat. 564), prcvided for the appointment of @

Commi *s1oner of Indlan Affairs, then under the Secretary of War, ord!
now vnler the Secretary of the Tnterlor, “who shall # = » a-reeabtly

to such regulations as the President msy from time to time, rreseribe,
have the direction and management of all Indian Affairs, and of all
matters arising out of Indian relations » » ¥", /25 U,%.C, ?),

“he “uvreme Court Just previously in Jamuary of 1832 had had occaston
to corstrue similar language in a treaty with the Cherokee Tnd!ecne,
Vorrester v, feorgla, 6 Pet, 515, Chief Justice Marghall h=d ‘afecre
him the ninth afc[e of The Treaty of lHopewell wnich had %eer entered
irte by the ntted—States and the Cherokee Indians om Novemer 28, 1785,

"The ninth article {s in *hese words *'for the henef't
arvl ecmf'nort of the Indiane, end for the prevention of injurlese
or orpressions on the pmart of the citivens or Indiene, the
United “tates, in Congress assenbled, shall have the ecle and
rxclnmive right of remulatine the trade with the Indians, ard
manacine all their affaire, as they think proper,'

"To constrme the exvression 'managinz all their affsirs,’
into 8 eirrender of selfegovernment, would be, we think, a
perversion of their necessary meaning, and a departure fror the
constrnction which has been uniformly put on thems, The rreat
s:bject of the article is *he Indian trade; the influence it
pove, nude 1t desirable that congress should possess ‘t, T™e
comn{ssionsrs brought forward the claim, with the pro‘ession
that thelr motive was 'the bencfit and corfort of the Tni!sns,
an! the prevention of injuries or oppressions.!' Thisz may be
true, as respects the resulation of their trade, and as rcenents
the regilation of all affairs conrnocted with thelr trade, mut
cannat be true, as respects the management of all their affairs,
The moat important of these mre the cesaion of their lande, amd



security against intruders on them., I 1t credidle, that they
should have oconsidered thengelves ¢ surrendering tc the United
States the right to dictate their futnre cessions, ax' the

terms on which they should be made? or to compel their subtmission
to the violence of disorderly and licentious intruders? It s
ecually inconceivable, that they could have supposed therselves,
by a phrase thus slipped Iinto an article, on snother and moet
Iriterestise subjeot, to have d!vegted themselves of the right

o self-goveriment on subjects not comnected with trade, = ~ ="

In view of the fact that langunape was used in the statute s'nilar %o
that construed in Chlef Justice Mar#tall's cdec!sicrn, !t = aypsrent
that the scope of th's wardins was well unlerstood, The languape
"menagarent of 811 Indan alffairs” 1a thus 1Im't.d o the supwrvision
of the commercilal and trade relsticrships of the In¥anz and not to
ransgorent ¢f thelr Intarnal rovermrent.

T:0 Tnliar Neorganizatfon Act (29 Y.%.C. L6L, etc.) had as
oo of Yta tay puspcsus the strenstherdng of sclfegoverrment In the
lirilan ir'beas, Comcinsioncer John Ccllier testified at the neartiass
called tn cenroction with the consicdarction of the act that the Tndiane
"wual au arrangesent by whick they can buttrese theilr seli-govermnent
s a atatute of congress ¥ ¥ r.," Althoupgh 14t 18 true that the Secre-
tary of the Interlor hos no authority to call spacial clecticre to
elect councilmen, the ré is no reascn 0 doubt thut he hae adesuate
statutory Althority %o call syectal electlons tc consider amendnents to
tribal constitutions ard bylaws., ‘rd further e Ceommis=ioner {s not
without sulhority o deter abuasee ¢l trital authiority by virtue of hls
control over the ex;onliture cf tridal funds, which autherity stems
from tresty and sfatute. The United States geinsrally acts as ruardian
of the funde and assets of Indian tridbes aid as such trustee not cnly
fa held %0 a high degree of care in the handling ¢ the fuwnis and
property of the Indians ut exerc!ses the ordinury supervisory
restra‘n' incicdent ¢c such pusrdlanstiyp,

nder the indlan RMecrgenization Act, 193, sujrs, there are
sev t:’rlu types of electlons which may be called by the Secretary cf
the ~ricr "under sich rules and repulations =e ey pres:=r'Se."
Sect.ion 1R of the sct sets out that a special eleetion shall be called
by the Secretary of the Imterior tc determine wvhether a malority of
the alait T.a’lans desire to vote azainst the application of the sct
1*wolf to the reservation with which they are connected 25 U,S.C. 478).
focticn 17 of the act provides that the Sporetary has the duty of
callin¢ a special election upon a petition bty at lecast one-third of the
atilt Tndlans living on the reservation to determine whether they
desire t» ratify a chartar of incerporation which has teen 1ssued for



the conduet of tusineee entarprise on the reservation (25 U.S.C. h77).
Section 16 of the aot mutharises the Sesretary of the Interior to call
a opecial election %0 parwit the adoptioa amd retification of a tribal
rovermental constitution (25 U.8.C. 476)s This eeetion also may be
conztred to provide that the Secretary of the Interior shall cell a
s!:'lur special election, open to the same voters and conducted in
t'.e sare manrey as the original election, % detemwim whether such
“atfeytion ghall be revoked. Pinally section 16 of the act wust be
construed to permit the Secretary of the Imterior %o call s similar
srecial election to deterwine vhether the constitution and WBylaws can
be emended,

Your merorerdunm of March 19, 1956, states that a prost many
t=1hal memdbers of the Three Affiliated Tribes of the Fort Rerthold
i'leservation are dissatisfied with the mannsr in which the Tribal
R:siness Couincil has been comtucting {ts affairs snd are most snxious
that they be given = opportunity moon to vote on the election of
counc!l members, At present there is no suthority given in the tribal
constitation nor any express statutory asuthority to permit the Secre-
tary to call such a tridal election. Inzssuch as the Secretary has
wmithority to call an election to amend the eongtitution of the tribe,
14 1o aprropriate at this time tn sugeest that the tridal constitution
be amended to permit the Secretary or his Delegate, upon the written
request o/ a certain muaber of tribal mewbars, to call speclal elecw
tlone t~ sleet councilmen and other tribal officers,

If 1t 18 deternined as 2 matter of policy by your cffice
that ei1ch amendments be satmitted to the tridbal electorate the follow-
ing two additional provisions are set forth in draft forw for consider-
ationt

Article IV Bowinstions and Restions

Section 2, Add: Abeentes ballots will be furnished to
any enrolled nonereglident member of the tribes upon remmest
to the—tridal secretary made 10 daye before the election,

The ballot must be returned to amd reach the tribal secretary
cn or before the date of the election in order that it ray be
cnounted,

Section J. Add: XNotice of regular elections shall be
glven tv the secretary of the Tribal Business Council who
ghall wive to all enrolled members of the tribe 30 days
notice of the time and place of the regulsr election, In the
evert the tribal secretary shall fail to rive the 2pprooriate
notice, or in case a regular election has not been held, the
Secretary of the Interior shsll call such election and pgive
25 dgys notice, setting the time amd place.
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FORT BIRTHOLD TRIBAL AFPAIRS
Trelien Tribes: Constitutionse-Tndian Jeorpanization Act

™e “egre.ary of the Interior has suthority, unjer the Imitan
veorganizetion Act (25 V,%.CeA, ooes k76, L77; L& Stat. 987)
s »all special clectiors to ‘a) deternine whetha a ma‘ority
of the adult ITndlans desire s vole againat the application
af “he act 1tgelf 4o the reservalion with whiech they sre
conreeatedy (D) to determine whother s propesed constitntion
srr! bylaws ¢hall te ratified; e} ti ascertain whebthar ok
congtitucion and Hylavs ahall be amendod; i 'd) to deternine
vhether much const!tution and “rlaws ghall Ye revoked, "ilher.
wise 4n the cesg of Tribel "ave=mments incorporated nater arce
+ti9n YA of the Trdien XecTe r i atlon Acl"&t."n, the “ecretary,
unalege rranted s:thority by the 4ribal cons*ltut'on or fed ol
Cencrean, may not call trinhel elections *o elact coune'lmen,
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