University of North Dakota

LND UND Scholarly Commons
US Government Documents related to Elwyn B. Robinson Department of Special
Indigenous Nations Collections
3-30-1987

Final Report and Recommendations of the Garrison Unit Joint
Tribal Advisory Committee: Joint Hearing Before the Select
Committee on Indian Affairs, United States Senate and the
Committee on Energy and Natural Resources, United States
Senate and the Committee on Interior and Insular Affairs, House
of Representatives, One Hundredth Congress, First Session on
OverS|ght Hearlng on the Final Report and Recommendations of

aited Hia e GAMGERRS works at: https://commons.und.edu/indigenous-gov-docs

Cf Bariaifethe American Politics Commons, Indigenous, Indian, and Aboriginal Law Commons,

Ing E' nous S udies Commons, Law and Politics Commons, Native American Studies Commons, and the
ouse 0 Re resentatlves
United States History Commons

Recommended Citation

United States Congress, Senate and House. Senate Select Committee on Indian Affairs, Senate
Committee on Energy and Natural Resources, House Committee on Interior and Insular Affairs. Final
Report and Recommendations of the Garrison Unit Joint Tribal Advisory Committee: Joint Hearing Before
the Select Committee on Indian Affairs, United States Senate Committee on Energy and Natural
Resources, United States Senate and the Committee on Interior and Insular Affairs, House of
Representatives, One Hundredth Congress, First Session on Oversight Hearing on the Final Report and
Recommendations of the Garrison Unit Joint Tribal Advisory Committee. 100th Cong., 1st sess., S. Hrg.
249. March 30, 1987. https://commons.und.edu/indigenous-gov-docs/134/.

This Report is brought to you for free and open access by the Elwyn B. Robinson Department of Special Collections
at UND Scholarly Commons. It has been accepted for inclusion in US Government Documents related to Indigenous
Nations by an authorized administrator of UND Scholarly Commons. For more information, please contact
und.commons@library.und.edu.


https://commons.und.edu/
https://commons.und.edu/indigenous-gov-docs
https://commons.und.edu/indigenous-gov-docs
https://commons.und.edu/archives
https://commons.und.edu/archives
https://und.libwizard.com/f/commons-benefits?rft.title=https://commons.und.edu/indigenous-gov-docs/134
https://commons.und.edu/indigenous-gov-docs?utm_source=commons.und.edu%2Findigenous-gov-docs%2F134&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/387?utm_source=commons.und.edu%2Findigenous-gov-docs%2F134&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/894?utm_source=commons.und.edu%2Findigenous-gov-docs%2F134&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/571?utm_source=commons.und.edu%2Findigenous-gov-docs%2F134&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/867?utm_source=commons.und.edu%2Findigenous-gov-docs%2F134&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/1434?utm_source=commons.und.edu%2Findigenous-gov-docs%2F134&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/495?utm_source=commons.und.edu%2Findigenous-gov-docs%2F134&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:und.commons@library.und.edu

oV 1“987 /907 .5 \\"\ In QI'\ Sh‘"j 100-24G

S. Hrc. 100-249

FlNAl. REPORT AND RECOMMENDATIONS OF THE
" GARRISON UNIT JOINT TRIBAL ADVISORY o
CMITTEE .o, o

i

' ~
/&\7’,

J OINT HEARIN G

BEFORE THE

* SELECT COMMITTEE ON INDIAN AFFAIBS -
| UNITED STATES SENATE

"ANDTHE -~ _

 COMMITTEE ON |
ENERGY AND NATURAL RESOURCES
 UNITED STATES SENA’],‘F,; i

e e S ATGIAL
INTERIOR AND INSULAR AFFAIRS
~ HOUSE OF REPRESENTATIVES T
'~ ONE HUNDREDTH CONGRESS |
FIRST SESSION

OVERSICHT HEARING ON THE FINAL REPORT AND RECOMMENDATIONS |
OF THE GARRISON UNIT JOINT TRIBAL ADVISORY COMMITTEE:

~ MARCH 30, 1987, WASHINGTON, DC =~~~
U.S. GOVERNMENT PRINTING OFFXCE
’ 74-770 WASHINGTON : 1987

For sale by the Superintendent of Ducuments, Congremional Sales Office
\ é N USGavemmean lngOﬂ’ceWuhngto DC 20402
/ | /J S




f pEalen sy

1 ¥

" C uf n; »
SELECI' COMMITTEE ON INDIAN AFFAIRS

DANIEL K. INOUYE, Hawaii, Chairman

: , _ DANIEL J. EVANS, Washington, Vice Chairman
JOHN MELCHER, Montana ~ FRANK H. MURKOWSKI, Alaska
DENNIS DeCONCINI, Arizona | JOHN McCAIN. Arizona
QUENTIN N. BURDICK, North Dakota o
THOMAS A. DASCHLE, South Dakuta

ALAN R. PARKER, Sruff Dircctor

PatriciA M. Zew, Chief Counsel

"JoE MENTOR, JR., Minority Counsel

COMMITTEE ON ENERGY AND NATURAL RESOURCES
J. BENNETT J')HNS'PON Loulsmnn. Chairman

DALE BUMPERS, Arkansas .~ -JAMES A. McCLURE, Idaho
.. WENDELL H. FORD, Kentucky . MARK O. HATFIELD, Oregon

HOWARD M. METZENBAUM, Ohio - LOWELL P. WEICKER, J&., Connecticut
JOHN MELCHER, Montana : " PETE V. DOMENICI, New Mexico

* BILL _BRADLEY, New Jersey ) : “MALCOLM WALLOP, Wyoming
JEFF BINGAMAN. New Mexico 2=+ FRANK H. MURKOWSKI, Alaska
TIMOTRHY E. WIRTII, Colorado B DON NICKLES, Oklahoma
WYCHE ‘FOWLER; Jr., Georgia ~+ 2 CHIC HECHT, Nevada
KENT (X)VRAD North Dakota : DANIEL J. EVA!\S Washington

Darve H. OwEN, Staff Director
D. MicuaeL Harvey, Chief Counsel
Frank M. Cusming, Staff Director for the Minority
Gary G. EutswortH, Chief Counsel for the Minority

SuBcoMMITTEE ON WATER AND PowER

‘BILL BRADLEY, New Jerscy, Chairman
KENT CONRAD, North Dakota, Vice Chairman

- DALE BUMPERS, Arkansas ' ' DANIEL J. EVANS, Washington
WENDELL H. FORD, Kentucky MARK O. HATFIELD, Oregon _
HOWARD M. METZENBAUM, Ohio FRANK H. MURKOWSKI, Alaska .

TIMOTHY E. WIRTH, Colorado - o MALCOLM WALLOP, Wyoming
. : DON NICKLES, Oklahoma

Russzu. R. Bnown. mecss:onal Staff Member




Y lr N ;'“’ .
) :‘I-I-J‘J (-\- r‘o“\J

'COMMITTEE ON INTERIOR AND INSULAR AFFAIRS
' - HoUSE OF REPRISENTATIVES

v MORRIS K. UDALL, Arizona, Chairman
s GEORGE MILLER, California DON YOUNG, Alaska,

- PHILIP R. SIIARP, Indiana . B Ranking Republican Member
EDWARD J. MARKEY, Massachusetts MANUEL LUJAN, Jr., New Mexico -
AUSTIN J. MURPHY, Pennsylvania ROBERT J. LAGOMARSINO, California”
" - NICK JOE RAHALL II, West Virginia RON MARLENEE, Montana o
BRUCE F. VENTO, Minnesota DICK CHENEY, Wyoming
JERRY HUCKABY, Louisiana . CHARLES PASHAYAN, Jr.,, California
DALE E. KILDEE, Michigan LARRY CRAIG, Idaho :
_~ TONY COELHO, California DENNY SMITH, Oregon
.BEVERLY B. BYRON, Maryland - : JAMES V. HANSEN, Utah
RON ne LUGO, Virgin Islands : BILL EMERSON, Missouri :
SAM GEJDENSON, Connecticiy “ - BARBARA F. VUCANOVICH. Nevada
PETER H. KOSTMAYER, Pennsylvania . - - BEN BLAZ, Guam
RICHARD Hi. LEXIMAN. California - ) JOHN J. RHODES lII, Arizona
BILL RICIIARDSON, New Mexico ELTON GALLEGLY, California

FOFO LF. SUNIA, American Samoa - RICHARD BAKER, Louisiana
GEORGE (BUDDY) DARDEN, Georgia :
PETER J. VISCLOSKY, Indiana :
JAIME B. FUSTER. Puerto Rico
MEL LEVINE, California :
"JAMES McCLURE CLARKE, North Carolmn N
WAYNE OWENS, Utah : _ :
JOIIN LEWIS, Georgia :
BEN NlGllTllORSE CAMPBELL, (alorndo '
l’ETER A. DeFAZIO, Orc;.on

Stantey Scmeu.. Staff Directar and (ounwl
Roy Joxes, Associate Staff Dircctor and Counsel
Lee McELvaIN, General Counsel
Ricuarn A. Aonew, Chicf Minority Counscl

Suncowmrn»:t: ON WATER AND POwER RESOUKCES
GEORGE MILI.BR California, Chairman

MORRIS K. UDALL, Arizona . C CHARLES PASHAYAN, Jr., California
PHILIP R. SHARP, Indiana ’ DON YOUNG, Alaska

. EDWARD J. MARKEY, M.'mbachusells © ¢+ MANUEL LUJAN, J&., New Mexico
DALE E. KILDEE. Michigan ) DICK CHENEY, Wyoming
TONY COELHO, California : . LARRY CRAIG, Idaho
BEVERLY B. BYRON, Maryland : "DENNY SMITH, Oregon
PETER H. KOSTMAYER, Pennsylvania - JOHN J. RHODES lIl, Arizona
RICHARD H. LEHMAN, California ’ ELTON GALLEGLY, California "

BILL RICHARDSON, New Mexlco ‘ RICHARD BAKER, Louisiana
MEL LEVINE, California < .
WAYNE OWENS, Utah .

. BEN NIGHTHORSE CAMPBELL, Colorado

"~ PETER A. DeFAZIO, Oregon

DaN Bearp, Staff Director
StevE LANICH, Associate Staff Director
SuaronN Kiray, Clerk '
HaNk Smrmi, Republican Counsel on Water and Pouwer

Nore.—The first listed minority member is counterpart to the subcommittee chairman.

am

0y




@= .




CONTENTS

Statements of: - I ' o o Page
Blackwelder, Brent, former member, Joint Tribal Advisory Committee of
Washington, DC 10
Dominy, Brig. Gen. Charles E., Division Engineer, \hssourl River Diver- :
- sion, Army Corps of Engmeers. from Omaha, NE 20
Dorgan, Hon. Byron L., a Member of Congress from North Dakota.............. L2
- Inouye, Hon. Daniel K., a U.S. Senator from Hawaii and chairman, Select .
Committee on Indian Affairs 1
Lone Fight, Edward, chairman, Three Affiliated Tribes of the Fort Berth-
old Indian Reservation 30
McLaughlin, Robert, fpresndent Robert McLaughlin Company................. eeenes 43
~ Murry, C. Emerson, former member and chairman, Joint Tribal Ad\ isory

Committee, Bismarck, ND 7
Swimmer, Ross O., Assistant Secretary for Indian Affairs, Department of

the Interior....... 18
‘Walker, Hans, Jr.. former member, Jomt Trlbal Ad\lsor) Commlttee.
Washington, DC 11
White Lightning, Allen, Standing Rock Sioux Tribe, chairman, Tribal - -
_ Select Committee on Water, and member of the Tribal Council................ 41
: Zorn. Ann, former member. Garrison Diversion Unit Commission............... _ 4
CArPENDIX

Prepared statemcnla of: :
Bradley, Hon. Bill, a U.S. Senator from Ne\\ Jcrse\ and chairman, Sub-
committee on Water and Po“cr. Commlttee on Energ\ and Natural

Resources o8
Dominy, Brig. Gen. Charles E ' . 84
Livermore, Norman B., Jr., former member, (xarrlson D.\erswn Unit o

Commiission, San Rafacl CA .67
Lone Fight, Edward .3

Mitter, Hon. George, a Member of Congress from Callfornla and chair-
man, Subcommittee on Water and Po“er Resources, Commlttee on

Interior and Insular Affairs 60

Murry, C. Emerson 70

er, Ross O 76

* White Lightning, Allen....... .99

Zorn, Ann (with attachments) .63
Additional material submitted for the record: .

Final Report of the Garrison Unit Joint Tribal Advisory Committee........ 47

Murphy, Charles W.. Chairman, Standing Rock Sioux Tribe, letter to :

Congressman Goor;,e M:ller, dated March 31, 1986 102

Southwest Reseuarch and Development Company: Memorandum and letter
from William D. Gorman, President, to a)mond Cross, Attorney, Fed- -
eral Tribes, Fort Berthold Indian Reservation, dated May 29, 1987.
Subject of the memorandum is “Impact Analysis of Alternative Meth-
ods of Using Power Revenues to Finance ‘Just Compensation® for the
"Fort Berthold and Standing Rock Sioux Indian Reservations™; also, _
letter to Dick Scirk, Western Area Power Administration.......ccccccecvueuruncee 118 -

Spotted Bear. Alyce. Madam Chairman, Three Affiliated Tribes of the :
Fort Berthold . Reservation, Memornndum to Congressman George
Miller, dated December 17. 1986, concerr. ..; suggested legislative speci-
fication reimplementation of JTAC Recommendntlcns for the Fort '
Berthold Rcser\atlon - 108

\»




VI

Additional material submitted for the record—Continued S
U.S. Department of the Interior: Letter from Ross O. Swimmer, Assistant
Secreta% for Indian Affairs, dated April 20, 1987, to Congressman
George Miller, in response to Mr. Miller's letter of October 3, 1986, to
Secretary Hodel....... '
U.S. House of Representatives, Committee on Interior and Insular Af-
fairs: Letter from Congressman George Miller to the Honorable Donald

P. Hodel, Secretary of the Interior, dated October 3, 1986...........ccceueveureranne :

“Editor's Note—the following special reports are retained in committee files:
Analysis of Economic Loss Resulting from Lands Taken from the Stand-

. - ing Rock Sioux Tribe for the Oahe Dam, prepared by Robert McLaugh-
_lin Company, Solen, ND, May 1986. : ;

Participation in Missouri River Hydropower and Opportunities for Devel-.

opment of Increased Hydroelectric Capacity at mainstem Missouri
gliverl(l))saﬁms, prepared by Technical Resource Corporation, Helena, MT,
ay 1986. o : : :

~ Page

13

112




FINAL REPORT AND RECOMMENDATIONS OF
THE GARRISON UNIT JOINT TRIBAL ADVISO-
RY COMMITTEE

TUESDAY. MARCH 30, 1987

U.S. SENATB 'SELECT . COMMITTEE ON INDIAN AFFAIRS,
MEETING JOINTLY WITH THE COMMITTEE ON ENERGY -
AND NATURAL RESOURCES; U.S. SENATE, AND COMMIT-
TEE ON INTERIOR AND INSULAR AFI-‘A!RS. House oF Rep-

~ RESENTATIVES, '
' : : Washmglon. DC.
The committees met, pursuant to notice, at 2:05 p.m., in room -

485, Russell Senate Office Building, Hon. Daniel K. Inouye (chair- .

man of the committee) presiding. -

Present: Senators Inouye and Burdick. o

- Staff present: Patricia Zell, chief counsel; Alan Parker, staff di-
rector; Mary Jo Vrem, professxonal staff member, Lynn Toledo,
staff assistant; Dan Lewis, professional staff member; Ipo Lung,
‘professional staff member; Russell R. Brown, senior professional
staff, Senate Committee on Energy and Natural Resources, Sub-
committee on Water and Power; Bruce McKay, legislative assistant
for Senator Burdick; Steve Lanich, professional staff member, Sub-
committee on Water and Power Resources, House Interxor and In--
~sular Affalrs Committee. _

STATEMENT OF HON. DANIEL K. INOUY E, US SENATOR l-’RO\l :
HAWAIL  AND CHAIRMAN, SELECT (‘O\l\ll'l'l‘EE ON l\'DlAV
"~ AFFAIRS ‘

The CHAIRMAN. The hearmg will please come to order. :

I'd like to welcome all of you to this joint hearing of the Senate
Committee on Indian Affairs, the Senate Committee on Energy and
Natural Resources, and the Water and Power Subcommlttee of the
House Interior and Insular Affairs Committee. : :

We gather this afternoon to examine the recommendations of the
Department of the Interior’'s Garrison Unit Joint Tribal Advisory

Committee. Respondmg to the finding of the Garrnson Dlversnon o

Unit Commission’s Final Report that—

The tribes of the Standing Rock and Fort Berthold Indian Reservations bore an
inordinate share of the cost of implementing Pick-Sloan- Missouri Basin Program
mainstream reservoirs.

-Secretary Hodel established a committee on May 10, 1985, and
dlrected the committee to find ways to resolve the mequltnes borne
by the tribes. '
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The committee submitted its repdrt to the Secretary on May 23
of last year, and we're here today to hear from former members of

the Garrison Commission, former members of the Joint Tribal Ad-
visory Committee, the Assistant Secretary for Indian Affairs, the

o Army Corps of Engineers, and the tribal chairman of the Three Af-

filiated Tribes of Fort Berthold, and the Standing Rock Sioux
Tribe. History will show that while these major relocations of
Indian pe J)le were taking place so that the Garrison and Oahe
-Dams could be built, the American Indians, Chicago Conference,
adop:led a Declaratnon of Indian Purpose in June 1961, which
- state

When our lands are taken for direct public purpose, scattcrmg our people and
threatening our continued existence, it grieves us to be told that a money payment
is the equivalent of al! the things we surrender. Our forefathers could be generous
when all the continent was theirs. They could cast away whole empires for a hand-
ful of trinkets for their children, but in our day, each remaining acre is a promise
that we will still be here tomorrow. Were we paid a thousand times the market

value of our lost holdings, still the payment would not suffice. Money never moth- . =

ered the Indian people as the land has mothered them:, nor have any people become'
more closely attached to the land, religiously, and traditionally.

Before Assistant Secretary Swimmer presents the report today,
we will have a short video presentation that was prepared by the
Three Affiliated Tribes of Fort Berthold to give those of us who
have not yet had the opportunity to visit there a visual image of
the subject of the Committee’s Report. .

I would like to, at this juncture, with pnde, recognize the Con-

~ gressman from North Dakota, Representative Byron Dorgan, who
-~ will introduce the representatives of the Three Affiliated Tribes of
~Fort Berthold and the Standing Rock Sioux Tribe.

Congressman, welcome sir.

STATEMENT OF HON. BYRON L. DORGAN, US. RFI’RFSI&NTATIVI-‘ ’
FROM NORTH DARKOTA o

Mr. DorGaN. Thank you very much, Senator.

I wanted to be here to introduce the representatwes of - the
Standing Rock Sioux Tribe and Three Affiliated Tribes and 1
wanted to say, at the outset, a special thank you to the subcommit-
. tees and committees who have agreed to hold this joint meeting to
study the recommendations of the Garrison Umt Jomt Tribal Advi-
sory Commission.

Now, this report, which comes from a great deal of work and a
great deal of analysis, is important ¢o those of us in North Dakota,
and particularly to the Standing Rock Sioux Tribe and the Three
Affiliated Tribes of North Dakota. The Comuinission Report docu- -

ments fairly carefully the losses incurred by the two reservations. |

And, North Dakota generally lost some 590,600 acres of farm land
in order to provide downstream flood protcction. We're waiting for
the fulfillment of the promise, the second half of the promise.

The promise was, that if North Dakota accepted a flood that
comes and stays forever, the Federal Goverament promised to
allow the usc of waters behind that flood for economic development -
and for municipal water systems in North Dakota. Part of that -
promice was a promise to the Indian reservations, and we’ve exhib-
‘ited all the costs now, we're waiting for the fulfillment of the prom-




ise, the second hall of the bargam, as now described in the recom-
mendations of the Joint Tribal Advisory Commission.

Let me just make one further comment. My father used to herd
horses near Elbow Woods, ND, when he was a young man. Elbow .
- Woods, ND doesn’t exist anymore. When I was a young boy, my
~ father used to take me up to Elbow Woods and drive me around:
- and show me where he used to work with livestock up on the Fort
Berthold Reservation, North Dakota. That's under water. It has
‘been ever since the dam was built and will be forever. It was beau-
tiful territory, as I'm sure the tribal chairman will describe today.
It's part and parcel to what we've lost, what the tribes have lost,
and what we must provide compensation for as a result of the Gar-
rison Dam.

So, Mr. Chalrman, I'm pleased today to be here to thank you for

holding the hearings and to present Mr. Edward Lone Fight, chair-

man of the Tribal Business Council of the Three Affiliated Tribes, -
and Mr. Allen White Lightning, councilman for the Standing Rock
Sioux Tribe. These gentlemen, as you indicated, will explain the
recommendations of the Commission Report. ’ .
Mr. Chairman, thank you very much. I note that our distin-
~ guished senior Senator from North Dakota is in the room, Senator
.- Burdick, who has worked long and hard on these recommendations
as well, and all of us appreciate your attentiveness to this very im-
‘portant question that confronts us, the trlbes and the US.
- Congress. - ) L
Thank you. '
The CuairMaN. Thank vou very much, Congressman
Will the re resentatlves of the Three Afﬁllated Tnbes step for-
- ward and explain the video presentation? '
Mr. LoNE FiGHT. Mr. Chairman, I'd like to call on Bill Royster

‘and Glenn Raymond to present the video for the members of the o

committee and also the viewing audience.

[A video presentation was given.] ' ‘
- Mr. LoNE FigHT. Mr. Chairman, that concludes the presentatlon. ,
‘and we'd like to thank the committee for allowing us to show the .
video presentation.

'The CHAIRMAN. Before we proceed any further, without objec-
~tion, the statement of Senator Bill Bradley, the chairman of the
Subcommittee on Water and Power, wnll be made part of the
.record at this point.
di [I;repared statement of Senator Bradley appears in the appen-
ix
The CHAaIRMAN. I also have a statement here of the chairman of

the Subcommittee on Water and Power Resources of the House -

Committee on Interior and Insular Affairs, the Honorable Geo :

Mllle:'l Without objection, his statement will be made part of t e '

recor :
[Prepared statement of Mr. Miller appears in the appendnx ]
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The CHAIRMAN. We will now have a panel consxstlng of Mrs. Ann _
Zorn, a former member of the Gadrrison Diversion Unit Commis-
sion, of Las Vegas, NV, and Mr. Norman “Ike’” Livermore, former
_ gxmber of the Garnson Dlversnon Unlt Commlssmn, San Rafael,
- Welcome, Ms Zorn. Mr. Livermore is—— : -

Ms. ZorN. Mr. Livermore is unable to be here because of illness, °
and he asked that I read his statement into the record for him, if
that will please you. v

The CHAIRMAN. Without objectlon His statement will be made _

' part of the record.

STATEMENT OF ANN ZORN FORMER MEMBER, GARRISON
' DIVERSION UNIT COMMISSION

 Ms. ZorN. Thank you, sir. -
I am Ann Zorn. I reside in Las Vegas, NV. In the fall of 1984 I
~ was privileged to serve as a member of the Secretary’s Garrison Di-
version Unit Commission, and I very much appreciate the opportu-
- nity to come before you today. _
: he Garrison Commission Report recogmzed that earlier Federal,
moral, and legal commitments to North Dakota and the Indian
~ tribes affected by the Garrison and Oahe Dams had not been met.
Mr. Norman Livermore and I were the commissioners most instru- -
- mental in calling for the creation of the Joint Tribal Advisory Com-
mittee to examine the Indian issues in greater detail than we were

able to do at that time. I support the conclusions and recommenda-

tions of the JTAC report of May 1986, and I would like to tell you
why I felt so strongly that JTAC should be created. _
~The testimony and background information gathered by the Gar-
rison Commission made it clear that there was a Federal obligation
to North Dakota for the sacrifice of the Missouri River bottom
lands. It was also clear that the Indian citizens of North Dakota
shouldered a substantial portion of that sacrifice. All of the bottom
lands, more than 150,000 acres, belonging to the Three Affiliated:

Tribes were inundated by the waters behind the Garrison dam and =~
- those acres constltuted more than one-third of all the land under

Lake Sakakawea.

The bottom lands in the “Taklng Area were not just land owned
by the tribes. They were the economic and social base of the tribes.
The uplands offered as “in lieu” lands could not be counted as
equivalent to the bottom lands, for they couldn’t support the same"
type of ranching and agricultural economy which the bottom lands
had provided. Ninety percent of the families of the Fort Berthold
reservation lived along the river and had to be relocated. The maps
show a concentration of homes in the bottom land area before the
dam was built, but there is a widely dispersed pattern of resxdence B
afiter the people were moved to the uplands.

Unfortunately, there does not seem to be any “in lieu” solutlon
for the social trauma these families and the tribes experienced
when relocation scattered a previously concentrated and cohesive

“settlement. When schools, hospitals, and : health services disap-
peared or diminished. When distances between families and friends

~ were magnified by the loss of bridges and roads. A reasonably self-
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sufficient Community of people was turned topsy-turvy and left to _‘ o

- right itself without the promised assistance or means of establish-
ing a new economic base forthcoming. It's small wonder that the
pre-Garrison Dam unemployment rate was only 5 to 6 percent but
" today has risen to 70 to 80 percent.

Mr. Livermore and I took the opportunity to visit the reserva-
tions in December 1984. I spent the daylight hours of December
12 seeing some of the Fort Berthold Reservation by car and much
“of it from the air. I met with tribal elders, talked with people who
are running the day-to-day programs at tribal headquarters, and
listened to the experiences of those who had lived the story. When
I left Minot for the long drive to the reservation, I knew from the
crunch of the ground underfoot that the temperature was close to

zero. The snow covered landscape reminded me a little of Wiscon- -

sin or New Hampshire. But, I also heard of folks who had to choose

between telephones and heat during the long winters because of

~ the costs. More often than not they opted for the heat and had to
forego the safety net of the communication line. Viewing the reser-
vation from the air, my guides pointed out the old townsites and
- bridge locations that were now inundated. And I saw how the land
areas were divided by the lake waters. The old expression, ‘“You
can’t get there from here”, is the only way to describe the impact |
on the critical transportation systems. I wondered briefly why the
tribes did not utilize the recreational potential of the long shore-
line spread out below us, until I learned that the trlbes dld not
have options there, but others did.
In searching my mind for a personal expenence whlch I could _
relate to the impact of the Garrison Dam, some comparable occur-
" rence that would help me understand, the closet I could come, and
- it was inadequate, was to remember: the destructive nature of ill-
planned freeways which divided and conquered close-knit ethnic
neighborhoods in the New England area where we llved in late
1950’s and early 1960’s.
I am including with my statement, the short notes from whlch
Mr. Livermore and I reported back to our fellow commissioners. I
~ am pleased to say that there was unanimous approval of the Indian
issues recommendations included in the final report. We recognize
the water quality and health problems, as well as the economic
problems, but time constramts for completion of our report meant
that they couldn’t be given the detailed analysis they deserved.
And, our intent was that the JTAC examination of the M &1
water needs would encompass all of these issues. _
‘Again, I endorse the JTAC findings and recommendatlons I ask
that you adopt them and trust that the 1mplementat10n will not be
too far in the future. § R
Thank you very much, Mr. Chairman.
[Prepared statement of Mrs. Zorn appears in the appendlx ]
. The CHAIRMAN. Thank you very much.
. The Department of the Interior has suggested that the report of

the Tribal Advisory Committee does not provide adequate docu-
mentation to justify and establish that the tribes are entitled to ad-
ditional financial compensation in the form of substitute or re-
placement value of the economic basis lost, as a result of the action

¢4 ',A'
P




6

‘taken. Do you believe that there is adequate documentation to es-
tablish this claim? - o .

Ms. ZorN. I think we fully thought so at the time that we were
- bringing the issues forth. We expected more documentation to

come from the JTAC examinations, too. '_

The CHAIRMAN. How did the Tribal Advisory Committee arrive
at the amounts for additional financial compensation? ’

Ms. ZorN. I don’t know precisely how they arrived at it. I've read
the report and assume that the .tj)"rpes of economic calculations that
were made, as described in the JTAC, was what they used. It was
nothing that came from the Garrison Commission itself, sir.

' The CHAIRMAN. Your statement this afternoon will be very help-
ful to all of us. _ - —
- Ms. ZorN. May I read Mr. Livermore’s statement, sir?
: The CHAIRMAN. If you wish to, yes.
~ Ms. ZorN. Thank you. .

STATEMENT OF NoRMAN LivERMORE, FORMER MEMBER, G;\nmsdu DiversioN UNIT
: CoMMISSION -

. Thank you for your letter of March 25, inviting me to present testimony at your
oversight hearing which iz being held to consider the recommendation of the Garri- -

- son Unit Joint Tribal Advisory Committee. I regret very much that a temporary in-
disposition prevents my appearing before you personally. . S .

. My interest in and concern for justice to Indians dates back many years, but was
particularly activated by evidence presented by Indian tribes at the Garrison hear-
ings which were held in Washington and North Dakota in the latter months of 1984.
. During the course of these hearings, it became clearly evident to me that the .
Indian tribes most acutely involved, the tribes at Fort Berthold and Standing Rock
Reservations, were given grossly inadequate consideration in the then-proposed Gar- . -

rison Unit legislation. Another Commission member, Ann Zorn, joined with me in

_evincing particular concern as to the Indians’ plight. As a result, she and I took .
extra time to visit the reservations; she to Fort Berthold and I to both Standing
Rock and Fort Berthold. ' ' : ,
 The conditions observed at one or both of these reservations were enough to cause
tears. Some of them were woefully inadequate housing, a tra%ically shattered road -
system, inadequate access to the shorelines of Lakes Oahe and Sakakawea, the vil-

- lages destroyed by inundation, a major highway bridge rendered useless, and count-
less infrastructures destroyed. : ‘ '

In addition to these sad evidences of physical deterioration, we were made keenly
aware of social t ies and U.S. Government promises not kept; inadequate hospi- -
tal and school facilities; inexcusable lack of notice of the effects of water impound-
ment, destruction of social structures, lack of respect for the burial place of the

~ - famous Chief Sitting Bull, promises unkept as to water and power rights, and gross-

' Ly itriladgquate payment for Indian lands condemned for the inundation area caused
y the dams. L ' _ ,
: Overall, it appears to me that there have been two overriding inadequacies in-
" volved in the settlement that was proposed for the two reservations by the original
. Garrison legislation: One, compensation proposed for the tribes was entirely inad-
equate when measured against the economic and social losses they have suffered.
Two, in urging the original Garrison legislation, North Dakota leaders seem to ex-
fress little, if any, concern for Indians’ problems. Of all the massive evidence the
1984 Commission was presented with, urging the U.S. Government to “pay back the
debt owing to the State of North Dakota,” I can recall no evidence, other than that
of the Indians themselves, that specifically mention the tribes’ plight. In fact, I
" recall at one session when I the question, you say a debt is due to the people
of North Dakota, are not Indians part of the people. The answer I got was, oh, we "
are not concerned about them. They are handled from Washington. ,
* Mr. Chairman, I have read with approval the May 23, 1986 final report of the
Garrison Unit Joint Tribal Advisory Committee, and hore and trust that you and
the committees meeting here today will recommend its full adoption. L g
I have noted Congressman Dorgan’s February 28, 1985 statement in the subcom-
mittee hearings on the Garrison Diversion Unit Commission’s Recommendations,
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- when he said, I ath pleased to see an underscbring of the féct that we do have a

serious commitment to the Indian tribes, and we can't keep putting it under the .

carpet and walking away from it. .
Mr. Chairman, I would like to emphasize ‘these same sentiments and strongly
urge that you act upon them.
Respectfully submitted, Norman B. Livermore, Jr. .

Thank you very much for allowing me to read that. -

[Prepared statement of Mr. Livermore appears in the appendix.]

‘The CHAIRMAN. Thank you very much. And, wnll you thank Mr.
Livermore on behalf of the committee. -

I note in Mr. Livermore’s report, that there was a lack of respect
for the burial place of the famous Chief Sitting Bull. And you were
on this inspection trip with Mr. Livermore. -

Ms. ZorN. I did not cover the Standing Rock Reservation, but I
afl? certain that you will hear testimony this afternoon to that
effect.

The CHAIRMAN. Thank you very much We apprecmte lt

Ms. ZorN. Thank you, sir.

The CHAIRMAN. Our next panel consists of Mr. C. Emerson‘
Murry, former member and chairman of the Joint Tribal Advisory
Committee, of Bismarck, ND; Mr. Brent Blackwelder, former
“member of the Joint Trlbal Advxsory Committee, of Washington,
DC; and Mr. Hans Walker, Jr., former member, Joint Tnbal Advn-
sory Committee, of Washmgton

- Gentlemen. :

STATEMENT OF C. EMERSON MURRY I-‘ORMER MEMBER AND‘ -
- CHAIRMAN, JOINT TRIBAL ADVISORY COMMITTEE OF BIS- .
- MARCK, ND

~ Mr. MURRY Thank you, Mr. Chalrman I wxll go ﬁrst 1f I may. |
My name is C. Emerson Murry, Bismarck, North Dakota. I was

the chairman of the JTAC appointed by the Secretary of the Interi- -

or. You will recall its purpose was to look at the damages resulting
from mainstream Missouri River dams and the Oahe and Garrison
Reservoirs, on the Fort Berthold and Standing Rock Reservations.
The committee did determire that their charge included the entire
Standing Rock Reservation, including the portion in South Dakota.
The responsibilities under the charter are included with the letter
of transmittal, that’s included with the JTAC report.

 The committee has spent many hours and days in public hear-
ings in the State of North Dakota, both on reservations and at
other central points within the State. All of the testimony was re-

corded. The staff of the committee made an extensive search of -

both Congressional and Agency documents and communications, as
well as studies that were carried on prior to, during, and after the

construction of the Oahe and the Garrison Dams. These hearings,
- searches and studies resulted in the committee concluding that

“what you have heard earlier from the GDU Commnssnon report was

entirely correct when it stated:

Implementation of the Flood Control Act of 1944 had a su;mﬁcnnt |mpact on
Indian tribes in North Dakota. The Commission received evidence that the Federal
Government had not provided the promised assistance to replace the economlc base -
of the State and tnbes o
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- We completely concur with the perhaps somewhat preliminary
judgment of the GDU Commission. - -
You will note, if you've received the report, that the general di-
rection of the recommendations is to replace what was destroyed
by the two dams so that the tribes may obtain economic independ-
ence. No recommendation, however, calls for a lump sum per cap-

ital payment to the tribes or tribal members. :

There was no question in our minds that the construction of the
two dams and the impoundment of waters destroyed the major eco-
nomic base of both the Standing Rock and the Fort Berthold Reser-
- vations. The remaining lands of the reservations simply could not

support the ranching, farming and gardening economies that were

so important. For instance, in the case of the Forth Berthold Reser-
vation, thuese activities made it one of the few, possibly even the
only, economically self-sufficient reservation in the country. The
- lack of timber, water and shelter in the upland areas to which the
- tribal members were relocated further affected the economic loss,
as well as having a maxf'or impact on the traditional way of life and -
the quality of life for all members. In the case of the Fort Berthold
Reservation, physical isolation of segments of the reservation
caused by the rising waters of the impoundment severed family,
tribal and institutional supggrt ties and facilities. The emotional
impact, and we found it to be material, of this abrupt and radical
change, could not be quantified, but it certainly was major, and its

effects last until this day. Lo ‘ .

The Indians intensely feel that they were not compensated for
. the taking of their lands by the United States and the loss of the
benefits that flowed therefrom. Transfer of title of these Indian
lands to the United States was never really voluntary, since the In-
dians felt intimidated by the fact that construction of the dams had

begun even before the Indian lands were acquired. Assurances =

given both expressly and by implication by various Federal officials
that the problems anticipated and brought forth by the Indians
would be remedied, raised expectations which, in many, many
cases were not and have not been fulfilled. . _
In some cases, not only was the economic base, as it existed then,
destroyed, but the potential for future expansion was also de-
stroyed. For instance, in the fertile alluvial lands of the Fort Berth-
old Reservation flooded by Lake Sakakawea, the tribes lost over
40,000 acres of potentially irrigable land. And, these were lands
ull;:on which the costs of develo mdg irrigation was only a fraction of
the costs that would be involved in developing remaining tribal -
lands that may be irrigable. The difficulties of transportation be-
tween the divided segments of the Fort Berthold Reservation be-
cause of lack of bridges further erodes the possibility of the extrac-
tion of natural resources such as lignite coal and the establishment
of processing or manufacturing industries. _ : :
'The committee found that the tribes are entitled to be made
whole for their specific losses resulting from the two major im-
poundments, and for the loss of their economic potential. Among
the major recommendations of the committee are the development
of irrigation to support farm and ranch economies; the return of
excess lands currently held by the Corps of Engineers beyond that -
required for reservoir operation in order to develop a recreational
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potehtial on the reservation; replacement of infrastructure de-

stroyed by Federal action such as health care facilities, school dor- -

mitories, a bridge upon the Fort Berthold Reservation to provide
~access between communities and central facilities, adequate second-
ary roads, and the replacement of primary inpatient health facili-

ties and outpatient services; access to a reasonable amount of Pick- .

- Sloan Basin power on a preferential-right basis; a development of a
‘municipal, rural and industrial water systems; upgrading of re-
placement housing in both numbers and quality to provide for the
necessary level of comfort and meet the health needs in the envi-
ronment in which the people live; and the establishment of a com-
pensation program to the tribes consistent with a value of their
economic loss resulting from the impoundments.

In regard to the compensation program for the loss of the eco-
nomic base, two methods of calculation were presented and recog-
nized by the committee as rational methods of calculating this com-
- pensation. The committee recommends that such general compen-

- sation program be no less than the smaller compensation amount
resulting from the application of these two methods. ’

I will not attempt to further detail the findings and recommen- o

dations of the committee, as I believe them to be adequately ex-

plained in the committee report, and certainly more adequately ex- .
_plained in the extensive records of testimony and documents that

were filed with the committee. It is my understanding the repre-
sentatives of the two tribes will present specific programs and pri-
orities which are consistent with the findings and recommenda-
tions of the committee in meeting the justified entltlements of the
tribes and the Indian citizens affected. '

It is noted that based upon the initial report of the Garrison Di-
version Unit Commission, the Garrison Diversion Unit Reformula- -
tion Act of 1986 included an authorization of $67,910,000 for the de-
velopment of 17,580 acres of irrigation upon the two reservations, -
and the sum of $20.5 million for municipal, rural and industrial -
- water systems as a partial recognition of trlbal and Indian entitle-
" ment resulting from the dams.

It is recognized that the costs of meeting these tribal entitle-
ments is not small. But, I would also note, that over $3 billion of
flood control benefits have occurred to lower Missouri Basin states
-as a result of these mainstream dams. There have been major in-
creases in navigation benefits to these lower states of over 3 mil-
lion tons a year, and the advantages to them of the major blocks of -
low cost preference power is substantial. When weighed against
these benefits, the cost of attempting to make the two tribes whole
_for helping make this all possible, is moderate.

I know I speak on behalf of all members of the Joint Tribal Advi-
sory Committee when I urge the most serious consideration of the
tribal needs and entitlements contained in the report and in the
recommendations of the committee.

Thank you, Mr. Chairman.

[Prepared statement of Mr. Murry appears in the appendlx]

The CHAIRMAN. Thank you very much Mr. Murry.

Mr. Blackwelder.
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STATBMBNT OF BRENT BLACKWBLDBR; FORMER MEMBER, -
JOINT TRIBAL ADVISORY COMMITTEE, OF WASHINGTON, DC .

Mr. BLACKWELDER. My name is Brent Blackwelder, and I'm in
my current position, vice president of the Environmental Policy In-
stitute. It was a privilege to serve on the Tribal Advisory Commit-
tee, and I fully support the recommendatlons contamed in the
report.

I will just make a couple of comments so as not to repeat some of ,
the things that you've heard already. One of the concerns that im-
pressed upon me during the course of the committee’s delibera-
tions, was the fact that the Indians were excluded from any of the
power revenues when the dams were actually built. Now, if you
would imagine a situation where a prudent businessman owned
property along the Missouri River and the Federal Government
wanted to take it, that individual would negotiate and probably get
some adequate compensatlon and want to be getting a cut in the
revenues from power. But, in fact, not only did the Indians not get
any of the power revenues generated by the dams at Garrison or
Oahe, they have to fight to try to get some of the preferential
power, to which the}y; feel entitled, and which we recommended.
But, that’s how bad the situation actually was.

Another point that I'd like to make is that, to my knowledge, the
Department of Interior never initiated any discussion with the
‘Tribal Advisory Committee members to ask us questions, if they
“ had any, about the report. I called several times, saying that I
would he glad, as an individual, to talk with them if they had some

questions. And I note, in reviewing the Assistant Secretary’s testi- .

mony, that he says we do not have adequate documentation on the
damage claims, when in fact he makes no further comment than
that. What in fact are those inadequacies and where does he feel
the Advisory Committee made a mistake. I hope that those ques-
tions could be probed. We stand ready to answer questions and I
know you will hear some testimony later today about the precise
method by which those figures were calculated. If there’s a prob- .
lem in that, I think it should be out in the open, not just dismissed
~as it was with one remark. :

Another comment I'd like to make is that there’s a real opportu-
nity here for scheduled funding of this compensation so that some

innovative irrigation and municipal water supply and rehabilita-

tion of infrastructure can occur, using the latest in water aad
energy efficiency improvements. The re{mrt references those at
some points, and I and my organization {ully support those. '

One question comes to mind that will pose a dilemma for the
committee: in tight budget times, how can this compensation be af- -
forded, where does it fit into priorities. I think the question here is
more a matter of right and just compensation. The Indians were
deprived in a most unfair manner of resources vital to their liveli- -
hoad, to their self-sufficiency, and we as a matter of right, ought to
make that compensation and not delay any furthe: after decades.
So, it's not a questicn of can we afford it, but there is a right and
an entitlement here. and in a nation as wealthy as we are, we
ought to be able to make that budgetary commitment and fulfill
this entitlement.




11 .
I stand ready to answer any questions you mlght have.

The CHAlrRMAN. Thank you very much.
Mr. Walker.

STATEMENT OF HANS WALKER. JR., FORMER MEMBER, JOINT
TRIBAL ADVISORY COMMITTEE, OF WASHINGTON, DC

Mr. WALKER. Mr. Chairman, my name is Hans Walker, Jr. I am
a member of the Three Afﬁhated Tribes and have a practlce here
in Washington, DC.

I want to make a few comments about the report and emphasxze
several points. First, this was not a willing buyer-willing seller situ-
ation. This was a very unwilling seller and very threatening buyer. -
These Indians knew the value of the land they occupied. The Three
Affiliated Tribes had been on the Missouri River since before the
United States acquired this area from France in 1803. In fact, they
were there in that village when the expedition sent by President
Jefferson wintered at their village in 1804 and 1805. They occupied
permanent villages and practiced agriculture m that area on the
alluvial plain of the Missouri River. v

They had been there for centuries before that. They knew the
value of the river bottom. They resisted the offer to buy their land.
In fact, they offered a lieu area free of charge to the United States
as a place to place this reservoir. On the other hand, the officials of
the United States bargaining for the United States were very
threatening. They threatened to take the land by condemnation
and if verbal threats were not enough, they in fact had commenced
construction of the dam below the reservation, which was a perfect- -
ly obvious and threatening situation to the Indians on the reserva-

tion. The Indians were well aware that their nelghbors to the north

had been inundated by the Fort Peck Dam. -

. Now, they did strike a bargain. They did strike a bargam under
threat, but they didn't get what they thought they were getting.

There were many inferences, and implications and promises made
in public meetings by officials of the Umted States with members

of these tribes, '

One of the promises that I would like to emphasize is that which
relatcs to electric power. Now, these Indians had occupied an area
in which there was natural shelter and logs for construction of
homes, that were adequate for that area. They were now moved to
areas on the upland where they have frame homes and their elec-
~ tricity costs run from $600, §700, 3800 a month. On the river

botiom they had sources of fuel, wood and coal, and the log hcmes
were adequate for the severe conditions of tha.. area. That has all
Leen lost. They have to pay now, exorbitant prices for electricity. If
the promise that had been made for a tlock of electricity fo: this
tribe, been given them, they could have met this kind of cost which
is now unbearable ior many members of the tribe."

The gist cf the bargain that has gone wrong for this tribe, I think
in my mind, relates to the quality of the soil. The quality of the soil
in which thev resided on the river bottom was, if vou were to rate
soil from 1 to 10, was probably close to 10. Now, they were moved
to a higher ground, where the soil was prooabl) a two or a three.
Now, here wer2 people who were expected to move from the bottom
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lands, take a few dollars, move to the high lands and carry on as
before. There is no way in the world that anyone in the world
could carry on under those conditions. I don't believe that if you
were to take the farmers of the Red River Valley in North Dakota,
which has similar soil, glace them on the plains of Wyoming, that
the nl could carry on as they did before. No one can do it. '
ow, finally, one other matter that is not in the report, that I
would like to bring to the committee’s attention, is the fact that
the Corps of Engineers, when they took the land, did not take all
the land that was needed for inundation. There are areas that were
inundated without having been taken and paid for. Moreover, there
~ are areas there where the water action of the reservoir is contin-

ually eroding away land that was not taken. There are large areas

that are eroded every day that were not compensated for and no
action taken by the Trustee, the Interior Department, or the Corps
of Engineers, when this matter has been brought to their attention.

Thank you, Mr. Chairman.

The CHAIRMAN. Gentleman, I thank you very much. I'm trymg to
recap what I've heard so far. -

Soon after the passage of the 1944 Flood Control Act, negotla-
tions began for the acqulsxtlon of the land to build a dam, is that
correct? .

Mr. WALKER. Yes. '
mT}:';a CHA!RMAN Negotiations went on and were completed in

O .
Mr. MuURRY. Actually, I think I'd refer that to Hans, but the ne-
~ gotiations were not completed until after the dam was started and
my recollection is the construction of the dam started in 1949.

r. WALKER. That’s about right.

The CHAIRMAN. Now, you have described the seller as an unwxll-
ing seller, and the buyer as a threatening buyer. Did the Affiliated
Tribes or the Indians have any legal representatives?

Mr. WALKER. Yes; they did have legal counsel at the time. But, of
- course, Mr. Chairman, it was very apparent to the Indians that the

United States could take the land. In fact, they had demonstrated
upstream that they could do it and in fact, there were some people
on the reservation that thought that there was no way in the world
that the United States could dam that river. But, they could see
that it had been in fact done on the Fort Peck Recervatlon '

The CHAIRMAN. 1944 was wartime.

Mr. WaLKER. That is right.’

The CHAIRMAN. I would presume the people representmg the
Government came to you in uniform?

Mr. WALKER. Yes; there were representatives of the Army Corps
of Engmeers there.

The CHAIRMAN. Now, you said the buyer was a threatemng
buyer. How did they threaten you?

r. WALKER. They threatened to take the land by condemnation,
and in fact they commenced construction on the river before they
acquired the land, and it was apparent to the Indians that that
w oul;i be flooded regardless The dam was coming, they were build-
ing i

The CHAIRMAN. Even before the negotiations were completed,
even before papers were signed?
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Mr. WALKER. That'’s right.

The CHAIRMAN. Construction began?

Mr. WALKER. Yes, sir.

The CHAIRMAN. Did Iyou complam to the Corps" v

Mr. WALKER. Well, I was not there at the time, but I know that
there was a strenuous opposition to the taking, and in fact, I think
the negotiations were finally completed after a directive to com-
plete the negotiations with the tribes. v

The CHAIRMAN. You are telling this committee that the construc-
tion began before negotiations were concluded"

- Mr. WALKER. Yes, sir.

The CHAIRMAN. Is that your finding also? '

Mr. BLACKWELDER. Mr. Chairman, in the case of the Oahe Reser-
voir, a decade later, essentially the same story was repeated all
over again in the case of the Standing Rock Sioux. - ,

The CHAIRMAN. Mr. Blackwelder, you spoke of economic beneﬁts
to non-Indians resulting from the construction of this dam, recre-
ational benefits and such, also the availability of electricity, and
the Indians who gave up the land did not benefit from this. That
was not part of the negotiation?

Mr. BLACKWELDER. Essentially, the Federal Government said,
we're giving gou the compensation here to take care of most of the
problems and other verbal promises were made about you getting
certain benefits from power, from shoreline development and so on,
and it turned out these promises were essentially hollow. If you
view the areas today, for example, you will not see the kind of
shoreline development that was promised. In fact, one of our rec-
ommendations is that that development should occur. And, you
will not see the Indians benefitting from the power as the non- -
Indian populations are. o

The CHAIRMAN. Just for the record, I know it’s in the document
somewhere, but how many acres were involved?

Mr. Murry. Mr. Chairman, from the Three Affiliated Tribes I be-
lieve it was 156,000 acres. I'd have to turn to the report—

The CHAIRMAN. 156,000 acres of irrigable land?

Mr. Murry. Of river bottom land, yes, sir. Much of it irrigable.

The CHAIRMAN. v hat sort of compensation did the U.S. Govern-
ment provide?

Mr. MuRRry. If I may read Just briefly from an area of the report,
Mr. Chairman? _

The CHAIRMAN. Please do.

Mr. Murry. Mr. Chairman, we had representatives of the tribe
who had personal knowledge of the negotiations who testified
before us, and they indicated that the offers and negotiations had a
continuing downward trend from the figures originally discussed as
they became more particularized and as the negotiations came
closer. And, so they testified that there was a belief on the part of
the Indians that t ey ought to take it before they got any lower.

That trend was exemplified even by the action of the Congress,
where we note that ultimately the Congress failed to pay the tribes
compensation in accordance with the principal of substitute or re-
placement value. The House of Representatives passed its version
of HJA Resolution 33, that called for a case settlement of
317,105,000 for the taking of 156,000 acres of reservation land. This
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amount included $3 million from the Tribal Land Consolidation

and Purchase Program. But, $12,600,000 was the settlement

amount finally offered by the Con after a conference commit-
tee between the two Houses. The Indians saw the proposed
- amounts being reduced, not only by representatives of the Corps,

but also by the Congress, as the compensation measures moved |

through the Congress. And, so, of course they felt it was going no-
where but lower. This was a factor that affected their decision.
It did appear to the committee that the action of the Congress in

lowering compensation rates from the studies carried on by the -

Corps was arbltrar&,

The CHAIRMAN. Was any sort of appraisal made of the propertles
in question?

Mr. Murry. There were t pes of appralsals that were made We
felt that they were terribly low. '

The CHAIRMAN. Who made the appraisals?

Mr. Murry. 1 believe it was done by the Corps or by contract _
through the Corps of Engineers. But, agam, I'm speaking from a
belief and recollection.

The CHAIRMAN. I'm just trying to figure out how much an acre?

Mr. MuRRy. It varied, but I think many offers were around $12
an acre. We had some testimony that there were some types of
land that were lower.

Mr. BLACKWELDER. Do you mean what the actual compensatnon '
paid amounted to? I think it was more like $10.

The CHAIRMAN. Is that correct, $10 an acre? =

Mr. BLAckweLDER. We can give you the exact figure for the
record, but I think it’s in that neighborhood.

Mr. Murry. That could be submitted later Mr. Chairman.

The CHAIRMAN. This is river bottom land?

Mr. BLACKWELDER. Yes.

The CHAIRMAN. Fertile land?

Mr. MURRY. Yes. =

The CHAIRMAN. Irngable land?

Mr. MuRrry. Most of it, yes. .

The CHAIRMAN. Cro producmg land?

Mr. BLACKWELDER.

The CHAIRMAN. At $10 an acre?

Mr. MurRry. Easily irrigated, Mr. Chairman, because of low lift
costs from the river.

The CHAIRMAN. This is getting very interesting. I shouldn’t be L

the chairman of this committee, because I come from a State where
we sell land by the square foot, and ‘y;ou can’'t buy land at $10 a
square foot where I come from. So when you tell me $10 an acre
for irrigable, fertile land with crops growing on it—— .

Mr. Murry. Mr. Chairman, of course some of this land was delib-
erately kept by the tribes in woodlands, because they desired it for
both the timber, the logs for construction and so on. But, at any
time a sreater portion of the timber could have been removed for
- cropland or irrigation.

The CHAIRMAN. To the best of your knowledge, was the price pro-
vided anywhere near or resembling market value at that time?

Mr. MurRry. I, of course, was in the military during the period in
“which some of the negotiations took place, and was in college after-
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wards, but my recollection of land values in North Dakota during =
that period would have been from $35 on up for irrigable land.

The CHAIRMAN. Now, we find the Indians who used to be in a
consolidated area sent to the upland and divided up into?

Mr. WaALKER. Five segments. , _

The CHAIRMAN. Five segments?

Mr. WALKER. Yes. .
The CHAIRMAN. What is the viability of u'rlgated agriculture in
the State of North Dakota at this time? :

Mr. MuRRy. Are you referring, Mr. Chau‘man, to clearly 1rr1ga--
ble irrigation lands on the reservations?

The CHAIRMAN. Yes.

Mr. Murnry. It is probably something like 40,000 acres that show
real promise upon tge Fort Berthold Reservatlon, with a possibility
of additional acreage in excess of that. Final studies have not yet
been made, nor has most of the land yet been certified by the Sec-
retary of Interior, as irrigable, so we can’t give you a final answer.

Less work has been done, perhaps, on the total volume of irriga-
ble lands on the Standing Rock Reservation. They have approval
within the Garrison Reformulation Act for something approaching
3,000 acres of irrigation. If we take certain types of measures, the
irrigable land might be as high as 105,000 acres at Standing Rock,
but because of sale and engineering feasibilities and some other
things, it probably turns out to be something less than that.

The CHAIRMAN. But even with irrigation——

Mr. Murry. High cost, however. -

The CHAIRMAN. Even with irrigation, consxdermg the present

economic plight of farmers, the economic benefits that may be ac- |

crued by the Indians, may be limited at best? .

Mr. MuRrry. I suspect, Mr. Chairman, it has hmltatlons, although
we looked at the factor that the cattle operations of Indian ranch-
ers on the whole had to be radically reduced after losing the pro-
tected well watered bottom lands, the hay lands and so on. Irriga-
tion might do much to stabilize and restore the potential of the
ranching economy on the other more dry upland acres.

The CHAIRMAN. The prepared statement of the Department of In-
terior suggests that there is insufficient documentation to support
this claim. Do you believe that there is sufficient documentatlon to
justify the substitute or replacement value proposal? ' o

Mr. Murry. Mr. Chairman, we had two methods presented to us,
and I believe you'll receive some information upon them. Basically,
we did support at least the minimum. It depends upon your philos- -
ophy of how compensation should be adjusted when large blocks of .
land are taken. Huge tracts have far more impact than the taking
of small individual tracts. Because it has a sweeping institutional
impact, governmental impact and so on, we felt that the methods
were rational and at the very least the one that resulted in the
lower figure should be accepted. Yes; we did feel that the principal
was valid, that the statistical input into the formula that was used
was rational, and we did accept them.

The CHAIRMAN. In carrying out your responsibility in preparing
your report, did you consult the Department of the Interior?
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Mr. Murry. By invitation we informed all the Departments of
the ongoing study, and invited them to have representatwes in at-
tendance and to be present.

Mr. BLACKWELDER. Furthermore, Mr. Chalrman, the Bureau of
Indian Affairs provided staffing for the Advisory Committee. So,
through the Bureau of Indian Affairs, Interior personnel were
involved, I believe, in all of the deliberations and every single
meeting.

~ The CHAlRMAN Did the lnterlor Department tell you what they
expected of you, as far as documentation was concerned?

Mr. Murry. No; there were no directives from Interior as to how

we were to proceed, or the level of evidence mlght be required to
convince us.

The CHMRMAN So, as of this moment you don t know what Inte-
- rior requires of you? '

Mr.. Murry. No; we weren't given that charge. We were given -
the charge to make a rational finding, as to the viability of the
- claims for compensation. We think we were reasonable people. The
level of evidence presented to us, without any question, resulted in
our determination that compensation had been inadequate and
that claims and promises had not been kept. We felt the general
compensation formula, which differs from the specific replacement
- recommendations that are contained in the report, was not an irra-
_tional approach, but rather a valid one.

Mr. BLACKWELDER. Mr. Chairman, for example, it’s no secret how
our method of figuring out what was owed was to figure out the
economic loss to the income producing items. For example, at
Standing Rock they lost 90 percent of the commercial timber. They
lost fruits that were there, wildlife as well as the agricultural po-
tential, as well as the direct damage to buildings and roads that
were inundated. So, if you figure what just compensation at the
time would have been, then invested with interest compounded to
- current levels, you come out with one of the figures we presented.
Now, that’s one way of approaching the situation, using the Gov-
ernment capitalization figures for 1950 and for 1959 when the two
projects were under construction to obtain the 1mt1al just compen-
sation figure.

The CHAIRMAN. If the Congress decides to accept and approve
your recommendations and implement your recommendatlons,
what will be the price tag?

Mr. BLACKWELDER. The two bounds for compensatlon for the
Standing Rock Tribe, the estimates range from $181 million to $349
million, depending upon which methods of economic calculation are
used, and for the Three Affiliated Tribes, between $178 and $411
million. So, a lower bound would be about $360 million and an
upper bound would be about $760 million. .

Mr. Murry. Damage and compensation being somewhat a subjec-
tive thing and since economists who did work for us differ, we pre-
sented the range, but we did recommend at least the minimum.

The CHAIRMAN. I would assume that since you are members of
the committee, that you support the findings of the committee
without exceptnon"
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Mr. Murry. It's signed by four of the five members. The fifth
member did not sign the report because, I believe, of such frequent
absences from participation, that he did not feel comfortable.

The CHAIRMAN. But, all of you snttmg here approve"

Mr. MuRRy. Yes.

Mr. BLACKWELDER. Yes.

Mr. WALKER. Yes. :

The CHAIRMAN. Now, by supportmg thls, are you recommendmg
that all costs associated with the report, the costs that you’ve just
cited, be charged to the Garrison project?

- Mr. Murry. Mr. Chairman, I think if I could respond ﬁrst We
believe that this is a Pick-Sloan cost. The total Pick-Sloan Program-

involves far more than the Garrison Water Diversion Project. It in-
volves flood control. In fact, that was the thing that finally drove
the wheels to begin the construction of the mainstream dams, with
the 1943 floods on the Misscuri. We believe it is a Pick-Sloan cost.
If the Congress decided to use power revenues to pay these costs,
- that's within the discretion of the Congress. If you determine to use
appropriated funds from the general fund of the United States, cer-
tainly we feel that’s within the discretion of the Congress. We do
not feel, however, that we should pick one aspect of a total basin-
wide program and say that i isa cost of only that aspect. - -

The CHAIRMAN. What you're just saying is that you recommend
that the Congress not only seriously consider the recommendations,
but implement them and as far as payment is concerned it is up to
the Congress?

Mr. MuRRY. I believe the Congress has some sources We also be- R

lieve that the benefits basin-wide, especially in the lower basin
states, have been substantial. Such things as revenue from the sale
of preference power might be considered, but we're hesitant to sug-
gest revenue-raising measures to the Congress

Mr. BLACKWELDER. Furthermore, Mr. Chairman, it’s not just the
Garrison Dam itself that caused the damage, it was also the Oahe
Reservoir that damaged the Standing Rock Tribe and the Garrison
Dam that inundated the Three Affiliated Tribes land

Mr. Murry. Oahe is a South Dakota dam. v ‘

Mr. BLACKWELDER. So, there are two, actually there are two ex-
isting water projects that caused the major components of the
damage. N

The CHAIRMAN. Well, I thank you very much, gentlemen And I
can assure you that it's been extremely helpful.

Mr. Murry. Thank you, sir.

Mr. BLACKWELDER. And, Mr. Chairman, if we could we'll provnde,

“the exact dollar figure for the land from our report for the record.

The CHAIRMAN. | appreciate it sir.

Our next witness will be the Assistant Secretary for Indian Af-
fairs of the Department of the Interior, the Honorable Ross Swim-
mer, and Brigadier Charles Dominy, Division Engineer of the Mis-
souri River Diversion, Army Corps of Engineers. We are pleased to
have you with us gentlemen. Please proceed.
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STATEMENT OF HON. ROSS SIWIMMER ASSISTANT SECRETARY
FOR INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR FROM
WASIIINGTON, DC -

Mr. SwimMEer. Thank you, Mr. Chalrman It's a pleasure for me
to be here and I appreciate the indulgence of the committee, also
on my behalf, in allowing me to present my statement toward the
end. I have appropriation hearings later this week, so I need every
minute I can get to work up that information. '

We have, as has been explained to the committee, the report that

was done at the request of Con ress and the Garrison Diversion

Unit Commission, which was, 1t s purpose of course, to study the
project, particularly as it applied to the two Indian tribes at Fort
Berthold and Standing Rock eservations. The report addressed ap-
proximately 10 items that were of primary concern to the Garrison
Diversion Unit Commission as it mlght effect Indlans and, of
course, to the Indians themselves.

We have prepared a statement for the commlttee that 1 would
like to have submitted for the record. '

The CaairmaN. Without objection, so ordered.

Mr. SwiMMER. I can briefly summarize that statement I belleve
and save some time for the commlttee, and not have to go through '
it in its entirety. :

Essentially what I'd like to say is, that we have a situation here
that is not unlike that on many of our reservations across the

country. The tribes that have been relocated, removed, transferred o

from one location to another, some as a result of actions taken
through the development of the reservation system, some through
natural disaster, some through development of water projects

throughout the west, as is the case here. Invariably, the lifestyles

of the tribes that are affected by those kinds of situations change.
Often times we find that they change for the worse over the years.
It's speculation to determine what might have been 30 years ago,
but we know what is now, and we know that there are some very
real, severe problems that are facmg these tnbes as well as many
across the land. :

The question is, what can we do about it? We have a couple of
levels of responsibility. One is certainly a legal responsibility. I

think this committee is very aware of that legal responsibility and -

on numerous occasions in the past has helped to promote legisla-
tion that would allow tribes to bring claims in court to assert the
~ legal responsibility of the Government, and to collect damages.
There is also a question as to a moral responsxblhti perhaps. What
ls lt worth to disrupt someone’s lifestyle and what kind of price can -
ut on the conditions under which the people hve What could
be one, perhaps to mitigate those conditions. '
In these cases we know that there are some legal responsxblhtles
We're not clear about which ones have been satisfied. We know at
the time of the development of this project, there was land that
was taken, and tribes were relocated to higher ground in order to
impound the waters, and that there was compensation paid for
that. Perhaps fair market value and a little bit more, and I believe
our colleague from the Corps of Engineers can get into the actual
statistics on what that was and what the payment was at the time.
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- We also know that in further mitigation at the time, there were
'some schools built, there were some clinics provided, there were
some access provided to health providers through a card system,
‘where the Indian people would have access to health care. We also
know that the lifestyle, the economic lifestyle of the tribe was in-
terrupted. They were traditionally located in the valley and they
lived on subsistence, hunted and fished and were pretty well able
to take care of themselves, and that of course, that lifestyle
changed, and that due to the new conditions that faced them on
the higer plains areas, they have not been able to replicate that
subsistence lifestyle as they could before. ' :

I believe that there is definitely, as has been provided for in the
Garrison Reformulation Plan, some opportunity to add additional
- land to irrigation that could provide some economic benefit to the
tribe and that the water should be applied where appropriate to
the land and allow the tribe to carry on an agricultural operation.
In the report, the Commission has indicated that an additional size-
able chunk of land, 130,000 plus acres, could be added to irrigation,
- possibly on the basis that it's irrigable. I also note though, that
there are a lot of other concerns registered there as far as what
happens to the drainage water. It’s not the best land in the world
for sure, as far as agriculture, and that it could create some prob-

lems downstream as the drains work. We've seen that happen in

the west quite a bit. . '

The other thing I am a little concerned about, alt'hough‘ it's not

addressed directly, is the feasibility of an agricultural program, a
large project like that, in this particular area. Well, if we say that
that’s not maybe the best way to go, then we have look at other
ways of trying to provide some jobs in that area, and then we're

talking about industry and, what I would suggest is that m%y&v R

some alternatives to looking at massive irrigation systems woul
through the reformulation project, look at maybe some of that
money to be used for trust funds, or a way in which it could be
used as a economic development fund. It could, perhaps, recruit
some private sector jobs through manufacturing or assembly work,
or other kinds of high technology work, whatever might be in the
marketplace in order to provide jobs for the people that are on the
reservation. : '

I think there have obviousl_v been a lot of concerns about the

compensation that was paid at the time, and we have some studies
that have been done in the Commission’s report. A couple of state-
ments that concerns me in the report, those included on item 9, the
additional compensation. The Commission apparently turned over
~ to the tribes tiie opportunity to determine what, if any, additional
compensation might be needed, and the iribes chose to hire an eco-
nomic expert to do an economic analysis of the conditions of the
tribe both then and nresently. They make a statement on page 53
of the report that says, the tribes were not compensated anywhere
near the amount that the tribal land was worth. I don’t think
that’s a defendable statement, as I believe our colleague from the
Corps will get into, but, nor do I beliecve that that was a basis for
their economic analysis Lere. They really weren’t talking about
land values, they were talking about an ecoinomic loss that has cc-
curred as a result of a change in lifestyle.
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- My concern about that and whether or not it’s somethmg that
can be documented is that, I’'m not sure that even if we can do an
economic analysis on an Indian tribe in any situation today and try -
to comg:re it to where they would have been 30 years ago, that it
would be 2 compensable loss. One of the recommendations I would
suggest is that, if the committee determines that there in fact was
- inadequate compensation, actual compensatlon paid the tribe at
the time of the taking of the lands, that it’s an issue that really
- should be looked at in the context of litigation. And, that both par-

ties should be able to determine through the a ggropriate experts
whether it's compensable, what amount would compensable in
addition to what was paid, and that a judgment could be rendered
against the United tates for whatever that money might be.
That'’s traditionally, of course, the way that we have approached
these kinds of cases.

~ But, I really cannot argue ‘with the Commlssxons ﬁndmgs )|
would say that under most situations, an economic analysns could
~ certainly come up with this kind of a finding, that we're facing
somewhere between, I'm not sure, it’s $100 million to $300 million -
worth of economic loss to the tribe. So, I just throw that out as an
addition to what the Commission has done. That it may require an-
" other forum, but of course, it also does provndc the Congress with
an opportumty to look at what that economic loss has been, or
what it’s been projected to be anyway, by the economists. o
With that, I think it would be instructive to get into, perhaps,

some of the numbers that the Corps has, and let them explain their

actions at the time of taking and what thezedld to pay for the prop-
- erty and mitigate the conditions of the tri

and I would be happy

to get into questions that I'm sure the commitiee has by now, after - -

listening to other testimony.
[Prepared statement of Mr. Swimmer appears in the appendix.)
The CHAIRMAN. General Dominy, welcome, sir.

STATEMENT OF BRIG. GEN. CHARLES E. DOMINY, DIVISION ENGI-
~ NEER, MISSOURI RIVER DIVERSION, ARMY CORPS OF ENGI-
NEERS, FROM OMAHA,NE

General Do:iNy. Mr. Chairman, I'm pleased to be w1th you .
today. I'm General Charles Dominy. I'm the Division Engineer of
the Missouri River Division of the U.S. Army Corps of Engmeers,
stationed in Omaha, NE.

I will summarize our preliminary comments on items of direct
interest to the Corps of Engineers. Our review of this report has
not been completed as of yet, and I would ask your indulgence, if
maybe within 30 days we could submit to the committees, additional
comments for the record. o

Tlil‘e?CHAlRMAN Fine, sir. Could you by any chance make it in 2
weeks

General DomiNy. We'd be glad to do that.

The CHAIRMAN. Fine, sir.

General DoMiny. Fine. It will be 2 weeks.

As background, the Flood Control Act of 1944 authorized the con-
struction of five dams and reservoirs along the main stem of the
Missouri River pursuant to the Pick-Sloan Plan. As certain Indian
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’reser\?ations adjacent to the rojects would lose land to ﬂooding by

- the reservoirs, Congress authorized the acquisition of such lands
and specified the compensation to be paid to the affected tribes and

individual Indians. There are two laws of direct relevance to the

matter at hand. One is Public Law 81-437 of October 29, 1949, by
which the United States acquired lands of the Fort Berthold Reser-
vation for the Garrison Project in North Dakota. The other is
Public Law 85-915 of September 2, 1958, by which the United
~ States acquired lands of the Standing Rock Sioux Tribe for the
Oahe project in North and South Dakota. Both laws specified the
compensation to be paid, and both laws completely extinguished
the Indian interests in the affected properties, exCespt for grazin
grivile es and mineral interests retained by the Standing Roc
ioux Tribe on their former reservation lands. In 1962, grazing
privileges were restored to the Three Affiliated Tribes in accord-
ance with Public Law 87-695. And in 1984, by Public Law 98-602,
Congress restored the mineral ri%xets of the Three Affiliated Tribes -
in the acquired lands of the Fort Berthold Reservation. - L ‘
The Army Corps of Engineers manages the project lands ac- - -
quired fronm these tribes as well as other project lands acquired .
from Indians and non-Indians pursuant to the Flood Control Act of
1944. We do it for the following purposes: flood control, hydropower

- operations, irrigation, navigation, recreation, and wildlife .

~preservation. ' :

We did not have an opportunity to participaté in the preparation

of the report by the Joint Tribal Advisory Committee. However,

based on our preliminary review of the final report, we believe that

a number of the recommendations have merit and we will work -~
with the tribes to implement those. Others, though, would be diffi- -

cult to implement under our existing authorities and mandates,
and their economic feasibility has not been established. o

The committee recommends return of excess lands to the tribes.
We recently reviewed our landholding at both the Oahe and Garri-
son ro&cts to ascertain whether we held land in excess of project
needs. Considering the full array of project purposes and the need
for a buffer for wave action and shoreline erosion, we concluded
that there are no lands within the Corps project boundaries which
are excess to authorized project needs. , ' .

The committee noted that there is considerable potential for
‘recreation development and recommends additional recreation de-
velopment by the tribes. The Corps of Engineers is and has been

willing to participate with the tribes in recreation leases and in de- = .

velopment of recreation opportunities, as it does with other local
entities, juirsuant to Federal law - and consistent with budget
priorities. , ' o S
~ Currently, we have four outstanding leases with the Three Affili-
ated Tribes for recreation purposes, as well as many recreation
leases with other local non-Indian entities. Section 1125 of Public
Law 99-662 transfers to the Three Affiliated Tribes the Four Bears
Recreation Area at Lake Sakakawea which was developed at full
Federal expense. ’ -

Among the other items that the committee deems important is
the establishment of an “Indian Desk” within the Corps. We cur-
rently have an internal organizational capability to provide special
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emphasis on Indian affairs and will give this recommendation fur-
ther consideration. Of course, the Joint Tribal Advisory Committee
and other regresentatives of the tribes are always welcome to visit
istrict, to visit the Missouri River Division, or to visit
the Chief Engineer’s Office here in Washington to discuss issues of
mutual concern. B R ’
Another item of importance to the committee was protection of
‘the tribes hunting and fishing rights. As I already mentioned,
there are no excess lands within the Corps’ project boundaries. Be-
cause of this and because of the Corps’ responsibilities to provide
fish and wildlife recreation for general public use, the Oﬁportuni-
ties to modifﬁjurisdictional prerogatives of the tribes would be lim-
ited at best. However, we're willing to coordinate with the tribes to
address hunting and fishing issues and other fish and wildlife con-
cerns. o o v '
- Mr. Chairman, that concludes my statement. = . o
4 [Prepared statement of General Dominy appears in the appen-
. The CHAIRMAN. I thank you very much, gentlemen..
The 1944 Act authorized the construction of the Garrison and the
Standing Rock projects, and provide authority to acquire necessary
lands and to provide appropriate compensation. When did you
begin the studies on these two projects? As a member of the Public
Works Subcommittee, so I know that it takes time for your engi-
neering studies and feasibility studies, and that before you come to
us for authorization, there are steps your must complete. When did -
you begin this quest for the project? '

General DomiNy. Well, Mr. Chairman, prior to the Flood Control = -'

Act of 1944, studies had been underway throughout the main stem
of the Missouri River focusing on flood control and navigation
issues. So, it goes back many years prior to the authorization that -
occurred in 1944. ' o

The CHAIRMAN. If I’'m correct, during all that time, let’s say fro
the thirties, early forties, the Government of the United States,
through its agent, the Corps of Engineers, proceeded with the plan-
ning and such never taking into consideration the concerns of the
Indians. We just decided this is going to be it. Isn’t that correct?

General DoMiNy. Mr. Chairman, I think we looked at it from the
technical perspective of what flood control measures would be ef- -
fective in that region. And then you take those next steps and:
work with appropriate elements, in this case the Bureau of Indian
Affairs. But initially, from our perspective, our responsibility was
. to do a study for technical feasibility of an engineering solution to

a problem. ' L S

The CHAIRMAN. So, you came up with a report that said the
dams will be built here and then you looked at the map and you-
said, oh, my God, we’ve got Indians living there. Up until then we
did not confer with the Indians. I'm not trying to be facetious, but
isn’t that correct?

General Dominy. Sir, I'm not sure. '

The CHAIRMAN. I looked over the reports and there’s nothing to
indicate that the Indians were called in for discussions and consul-
tations to determine whether this would be all right with them, so
I'm just assuming that this was done. Although, that’s not the
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Eractice today, at least. If they were going to build a dam and my '
ome happened to be in the valley, before it would get to the Con-

~gress the Corps would visit me. hat’s the practice today, isn't it?

- General DomINYy. Yes; there’s lots of public dialog on any poten-
-tial project, indeed. : o

- The CHAIRMAN. But that public dialog did not occur at that time.
~ So, we have a situation where officials of the Government of the
United States were visiting this area with their measuring devices
and such, and comes 1944, the technical requirements have been
submitted to Congress, the appropriate committees approve passage
and bingo, we've got a 1944 act. The Indians are still not consulted,
and then we move ahead, and we tell the Indians we'’re going to
build this year and let's negotiate. And in the negotiation the Indi-

~ ans are horrified, they’re concerned to see their sacred burial

grounds, their traditional hunting areas, their traditional resi-
dences targeted for flooding and so they oppose this plan. Then the
Corps comes in and says, well, if you don’t want to negotiate we’re
going to condemn this place. And then you proceed even before the
papers are signed or the agreements are concluded to begin con-
struction. Isn’t that correct? ' et R
General DomiNY. Yes, Mr. Chairman. . =~ o
- The CHAIRMAN. You weren’t there, and I'm not blaming you.
This was a long time ago. None of us were there. But, do you think
that’s the way we should have done our business? S
General DomiNy. Mr. Chairman, once the Congress has author-
ized and appropriated funds to move on a specific flood control
project, it’s not uncommon for much of the real estate activities as- -
sociated with that to take glace several years following the initi- .
ation of construction of the dam. o

The CHAIRMAN. You mean to tell me that even today if m: prbp— =
erty were in that valley, that you'd come in with your bulldozers

and start digging trenches on my property? v A
thGeneral DomiNy. The axis of the dam and the area around
e— - '
The CHAIRMAN. I'd have the Marshals on you. I'd have the Con-
on you. I'd have everyone on you. And you know that would
Eappen- | | ; N |
General DoMINY. Yes. ) o R
The CHAIRMAN. Then here are these Indians, who can still recall
the history of the United States, where they've been pushed
around, suddenly being confronted with a situation where they re-
alize that maybe if you don’t take this, you'll end up getting noth-
ing. Then the Congress gets into the act, one stage at $17 million,
and then it comes down to $12 million, the present amount today.
If I were a chief at that time, and I say, fellows, it is $12 million now,
let’s grab it because next year it is going to be $10 million, and who
knows, 2 years from now it will be $8 million. My question is just the
matter of the ethics involved. Do you think that is the way Ameri-
cans should have conducted themselves in dealing with Indians?
General DoMiNy. Mr. Chairman, the legislative history and the
neiotiation history for this one has been laid out very clearly, and
I think there’s evidence that there’s a great deal of unhappiness
and a difficult situation for the parties concerned.
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The CHAIRMAN. Do you oppose the recommendatlon of the Joint
Committee?

General DomiNy. Mr. Chalrman, as I outlined in my opening
statement, there are elements of the report that could be accomo- -
- dated within the existing authorities; for example, working togeth-
er on potential recreation and on fish and wildlife issues. For those
recommendations that are within existing authorities, we want to

open that dialog and continue to work with them.

* The CHAIRMAN. Now, the compensation which was prov1ded for
the record, has been calculated that for Fort Berthold, 156,000 -

- acres, it comes out to approximately $24 an acre, and for Standmg o

Rock with 56,000 acres, it comes down to about $35 an acre. Was
that appropriate compensation? . ‘

General DomiNy. Mr. Chairman, if you—

The CHAIRMAN. I'm not in a position to decide whether 1t s ap-
propriate or not, because if I apply my experience from Hawaii, I
would say that this was not even robbery It was murder But was.
it fair at that time? :

General Dominy. I think the record would reﬂect that the
method of real estate acquisition used at that time is very similar
to that use today, where contracted real estate personnel survey
and use fair market value determinations to come up with the ap-
praised amount negotiations with the landholders. In this particu-
lar case, the final compensation legislated by the Congress had
funds far in excess of the land value appraisal, because you recog-

nized the other tangible and intangible sacrifices associated with - , 
this move. But, if you looked at non-Indian land owners, who also =

had lands, many of them went to condemnation because they also
did not want to lose their ranches or parts of their lands that were
in these good areas. You’'ll find that the apprarsed value system
was used uniformly within the basin.

The CHAIRMAN. I have looked over, in preparing for this hearing,
the methods of compensating that have been employed by the
Corps of Engnneers in their negotiations. One common way of com-
pensation, if you're taking over properties owned by a community
or by local government, is that you share in the revenue that is
derived from this project. Now, this one here has a lot of benefits
accuring to other people, land values have gone up, electricity pro-
vided. But, now were’re charging the Indians electricity. Was there
any sort of sharing of revenues with the Indians in this case? '

General DoMiNy. Mr. Chairman, I'm not aware of any, and I will
look with my staff to see if there are some details that would help
flush that out in the record, but I know of none.

The CHAIRMAN. There wasn’t any.

Would it be too late to open up the agreement again?

General DomiNy. Mr. Chairman, I would yield to my colleague
from the Bureau of Indian Affairs on such a question.

The CHAIRMAN. Now, you indicated that there are no excess
lands and the Joint Committee maintains very strongly that there
are lands excess to your needs.
thGeneral Dominy. That gets into the question, Mr. Chairman, of

e_

The CHAIRMAN. Are they being used at this time?
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General DoMINY. Yes; they are. When I outlined the series of
project purposes, one of those was wildlife management. '

he CHAIRMAN. Wildlife management? ' -

General DoMmiNy. Yes, sir. '
~ The CHAIRMAN. Why don’t you let the Indians do the wildlife
management? They've been doing this for eons. o

General DoMiNy. Mr. Chairman, the Congress has charged us to
do that and we have taken on that responsibility. :

The CHAIRMAN. Now, if we took that responsibility away, that'’s
OK with you? o -

General DoMiNy. Mr. Chairman, you are in charge. v :

The CHAIRMAN. Now, Secretary Swimmer, you suggested that
~ there are alternatives to irrigation development that might yield a

better return. What are these alternatives that you speak of?

Mr. SwiMMER. Simply a different way of using the money that
otherwise would be invested in irrigation pipes and sprinkler sys-
tems and pumps and pumping stations and the O&M that would be
paid each year to run those things. If the economics of it were such
that they could not grow crops in that area that are marketable at
a profit, it would be of concern to me as to whether we should
make that kind of capital investment, or that if we're going to
make an investment, it was provided in the reformulation authori-
zation of something like $67 million. That, if that money or addi-

tional moneys were used more as a venture capital pool or an in-

vestment pool for the tribes, that or instead of going with the
135,000 acres, the money could be used more effectively, perhaps
and, actually put more people to work. Farming does not employ a
great deal of people, Partlcularly in today’s mechanized way of
farming. We have explored this with other tribes throughout the
west that we are negotiating agreements for. o

The CHAIRMAN. Have you explored this with the tribes in
question? - ' I B :

Mr. SwiMMER. As far as I know, except in a very general way, we
have not discussed this with these particular tribes.

" The CHAIRMAN. Don’t you think that as the senior trustee for the .

native Americans in the United States, that it would be well if you

consulted with the Indians? - ' s .

Mr. SwiMMER. Well, I certainly do. And I certainly have attempt-
ed to consult with them and I have talked to these tribes. I am not
in a position to recommend to the tribes that this is not a good way
of spending the money. The Congress has already authorized it and
- I'm not prepared to go to the tribe and tell them not to do it. I'm
simply suggesting that they apparently do have a lot of abilities
themselves and I am suggesting that as we looked at the report,
that there might be other things for the tribes to consider.

- I would be more than happy to sit down with the tribes and will
do so, to look at alternatives to the way they are proposing. The
other issue involves water quantification and we generally do not

commence either negotiations or proposed litigation until the par-

ties have advised us that they would like to do so.

What I was goinﬁ to sug]gest as another alternative, is the con-
cept of water marketing. I don’t think in this area, we have a
scarce supply of water, however, and so it might not be as effective
as elsewhere. But, I think that as we look at the issues of economic
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development, these tribes are certainly going to be included in
those discussions and would hope that we can help them provide
some analysis as to the best way to spend the money.

The CHAIRMAN. You have suggested in your statement that the
tribes should be allowed to lease, as grazing rights from those lands
along the shore, now, which the Corps says are not in excess. If
these lands are not in excess and important to the project, how can -
you provide grazing? It has to be either important for the project
or not important for the pro_lect =

Mr. SwiMMER. My impression of the Corps statement was that
the Ty could not turn title over to these lands. g

he CHAIRMAN. They said they have use for it. It's part of the
project. If it’s part of the , how can you permit animals to go
roaming around there and grazing?

Mr. SwiMMER. They already have. They have afforded the tribes
the exclusive right to graze on those excess lands that are not
excess, but those lands—— _

The CHAIRMAN. So, you believe they’re excess also.

Mr. SwIMMER. I guess I've lived too long around the Corps. The
lands are not excess in the context of the Corps use of those lands

rrotect the shore of the project and I'm paraphrasing what our
col eague has said here. My concern is, that if the land is dry and

s'rowmg grass on it, you ought to be able to graze cattle on it,

it was an exclusive right to the tribes to do that and because

there is a technical legal issue as to whether that right is leasable,
we have said that they couldn’t lease it. I don’t really think that
:\‘r’ould be a problem to the Corps, although I haven’t conferred with
em
thThe CHAIRMAN. Then you would suggest legnslatnon to permit
is? ‘
Mr. Swmm:n I would, if it’s needed I think that it would be
fair, but a am, I would defer to the Corps. If they feel like keeping
fom?}),ne else’s cattle off besides the tribes’ cattle, would be a prob-
em then— - .
The CHAIRMAN. When do you plan to initiate the action that you .
are willing to take—administrative steps to coordinate fish and
wildlife and law enforcement projects with the Standing Rock

Sioux Tribe to protect the tribe’s hunting and fishing rlghts on the | o

reservation in and around the Lake Oahe?

Mr. SwiMMER. Well, I would be prepared to do that at any time
when the tribes would like to sit down and talk about it, and I'll be
happy to arrange a meeting with Fish and Wildlife folks from our
Department to do that. I'm not sure exactly what the consequences
of that might be.

The CHAIRMAN. Do we have representatxves of the Standing Rock

" Sioux Tribe here?

Mr. WHiTE LIGHTNING. Yes, sir.

The CHAIRMAN. Do you desire to sit with Secretary Swimmer to
discuss this?

Mr. WHITE LIGHTNING. Well, the discussion that they re propos-
m%‘lf it’s held like—

he CHAIRMAN. Will you identify yourself sir?

- Mr. WHITE LIGHTNING. Yes, sir; iname is Al White Lightning,
and I'm from the Tribal Council of the Standing Rock Sioux Tribe.
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We went to Secretary Swimmer on December 18, to make a pro-
posal to him. At the time, Secretary Swimmer laughed at us and
since then we didn’t go to him. If this is going to be another issue
where he laughs in our face, then I'm not interested. = '

- The CHAIRMAN. That'’s a rather serious charge, Mr. Secretary.

Mr. SwiMMEeR. Well, it is. And, I think it's a very unfair charac-
terization of thc meeting that we had. I don't remember the exact
date of December 18, apparently it made an impression on the gen-
tleman’s mind. I have, to my knowledge, never laughed at a tribe
that has presented anything seriously. I recall visiting with the
tribe concerning the report and that my response was that a report

that essentially provides for a list of items to be compensated that

would cost between $500 and $1 billion is not something that we’re
going to get the administration to support in this particular budget
area. And that we hadn’t had time to do much of an analysis on
- the report, but I was concerned particularly about the large items
of additional compensation and the way in which the economic
report was done. - o I R
don't recall any discussion occurring about their desire to meet
on fish and wildlife issues. As I said, I'd be more than happy to sit
down with them, but I think to characterize the meeting as saying
that I laughed at the tribe, is simply not true. And, I would have to
take exception to the gentleman’s statement. If he believes that

ha'Fﬁened, I apologize to him here. ‘ , .
e CHAIRMAN. Well, I think we should start from the beginning
again, and forget about what happened in the past. You are I&x;e-
“pared to meet with the appropriate officials of Standing
ndian Tribe? =~ : : : =

Mr. SwiMMER. Certainly. Certainlly. And I would have the other
officials in the Department available to meet to discuss the issue
and would invite the Corps’ representative, if it's ‘going to effect
wildlife that’s within their jurisdiction. - S

The CHAIRMAN. We will notify the officials of the Standing Rock
Sioux Tribe of your willingness to meet, and would you provide this
committee with a report on these meetings? ~ RIS

Mr. SwIMMER. Sure. ’ ' ‘ ST , ,

The CHAIRMAN. It would also help. if I could send staff people
from this committee to sit in.

Mr. SwiMMER. Certainly. They’d be welcome.

The CHAIRMAN. Do you have any comment to make on the line of
questioning I had with the General, as to whether the methods em-
ployed in acquiring these lands were done in an American ethical

way? :

ﬁt. SwiMMer. Mr. Chairman, I don’t think that the methods
generally used by the Government to acquire properties for any
project are done any differently, whether it's an Indian tribe or a
non-Indian. I would say that in the recent history, we have made a
lot of progress, however, in attempting to make the public aware of
what 1sbeing-done.

The CHAIRMAN. Do you mean to tell me that the Corps of Engi-
neers or a Government agency before concludin% an agreement can
come on my property and start diqing trenches?

Mr. SwiMMER. I don't think that's what was alluded to. The gen-
tleman said that the dam in fact could be built. Someone down-
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stream from that dam, the Government does have the ability to
condemn that land. And they have done it. They ve done it to my
tribe, and they’ve done it probably to—— o

The CHAIRMAN. They can condemn it, but that's part of the
threatemng posture that one takes. But, they did one step further. -

l\{ an the construction. = '

r. SWIMMER. Of the dam. .

The CHAIRMAN. Before the agreement was sngned Do you thmk

that’s proper, or do you thmk they can get away by doxng that on

m -
M g\imuen I think it has something to do with the confres-
‘sional action in that they were trying to follow the law, at

that’s generally what is used—

The CHAIRMAN. Well, I'm not blamlng the Corps, because I'm
certain they took orders from someone, whether t ey came from
the Pentag n or from the Congress. But, I just want to know if you
think that’s proper. :

Mr. SwiMMER. No.

The CHAIRMAN. So, you don’t thmk that it was a proper way to
do business then?

~ Mr. SwiMMER. Well, I don’t think it's proper to bulld a project if
the public doesn’t know that it's being built. And if that happened,
it certainly wouldn’t be proper. I understand the dam was belng
built not on tribal land but it certainly would have an effect on it,
and I think in today’s situation we would certainly go to the tribe
and spend a great deal of time working with the tribe both before
and while the dam is being built. We recently went through a long
history of one known as Tellico that the Eastern Band of the Cher-
okee Tribe had a great deal of interest in, because it was going to
flood some very important lands of that tribe, and in spite of years -
and years and years of discussion, the dam was built. And 1t did

flood the land. So, I think that the tribes as well as individuals
need to be aware of the action that’s being taken and have every
recourse to address it. In the end, the Government is going to take
and the Government should provnde compensation when it does.

The CHAIRMAN. Well, each day I learn a bit more about our rela-
tionship with the Indlans. and what I learn is not always pleasant.

I don’t know what the practice of this Government or the Corps
was in 1944 or 194], but as long as I've been here as a member of
the U.S. Con whenever a project like this is being considered
thcﬁ'rhave public hearlngs v

SwiIMMER. Sure.

The CHAIRMAN. They call in the interested parties, the property
owners. But here we have a situation where the Congress passes an
Act, the Indians are not consulted, the negotiations begin and
before it's concluded, bulldozers come in.

Mr. SWIMMER. Certannly the process has been 1mproved greatly
over what it was in the early part of the century.

The CHAIRMAN. Don’t you think we should do something to re-
dress that, or do we just say it happened yesterday, so let’s forget
about it? Yesterday was yesterda ly

Mr. SwiMMER. It's very difficult to put a value on that and to ad-
dress it monetarily or to address it some other way, I can’t answer
the question. There have been many tragic situations occurring in
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Indian country. My tribe has had many of them and to try and ad-
dress what happened at that particular time in our history and as
time goes on, it's difficult to put it in terms of dollars and cents.
It's difficult to say what would have been. If the tribe had re-
mained on subsistence, what would have been todﬁy. - v
- The CHAIRMAN. Well, I concur with you. It's difficult to translate

these concerns into dollars and cents. But, before we even attempt
to translate these concerns into dollars and cents, I think we must

- take the first step. The first step is to ask did we do the right

thing. If we did the right thing, then we don’t need the dollars and
cents. But, if you and I agree that what we did was not quite Amer-
ican, not quite ethical and not quite moral, then it's a different ball
game. = . S '

. Mr. SwiMMER. I have had many people suggest that we should go
back and revisit a lot of the water projects that were built. Wheth-
er they were immoral projects, I can't really say. Svme of them
probably aren’t needed in retrospect. Some of them ha\c prevented
a lot of floods that would have killed a lot of %eople. Anc, whether
the right thing was done at that time or not by the Indians or by
other people, again is speculation. And, to go back and revisit it
and to say that in retrospect certainly it was not—I don't think it
was intended that it was going to benefit the Indians. I wouldn't
think so anyway, that this project would assist them, and apparent-
ly there was an attempt at the time to provide some compensation
not only for the value of the reservation, but to help them relocate.
And, if there are other things that we can do and the reformula-
tion has provided some of the things, such as irrigation, then that
should be considered as further mitigation of the issue.

The CHAIRMAN. Well, I thank you very much, Mr. Secretary and
thank you, General. B _ :

On behalf of the members of the committee, I wish to tell you
that were it not for the Highway bill that is now pending on the
Senate floor, most of the members would be here, but as you know,
Senator Burdick is chairman of the committee that has responsibil-
ity for that bill and he has an obligation to be there. So, in his
behalf, I'd like to submit for your consideration, study and response
Eeverallquestions relating to this problem and some to you, sir,

eneral. : ' '

General DoMiNy. Yes, Mr. Chairman. -

The CHAlrMAN. I thank you very much.

General Dominy. Thank you.

The CHAIRMAN. I'd like to now call upon Mr. Ed Lone Fight,
Chairman of the Three Affiliated Tribes of the Fort Berthold -
ervation, New Town, ND. ' ,

And I gather, Mr. Chairman, you will have Mr. Cross, your tribal
attorney accompany you? - _

Mr. LoNE FiGgHT. That's right, Mr. Chairman. '

The CHAIRMAN. And Mr. Gorman and Mr. Nathanson and Mr.
Bilstein? .

Mr. LoNE Ficur. That's correct.

The CHAIRMAN. Will you introduce them, sir?

Mr. LoNE FiGHT. Yes; to my left is Mr. Cross, he's our Tribal At-
torney, and also a member of the Three Affiliated Tribes. And to
my right I have Dr. Gorman, and Dr. Gorman is the agricultural
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economist, and also I have Dr. Friesema, a sociologist and a politi- |

ca{ scientist. And, also I have Mr. Ron Bilstein, engineer and con-

sultant. , ' S S :
The CHAIRMAN. Well, gentlemen, please proceed.

STATEMENT OF HON. EDWARD LONE FIGHT, CHAIRMAN OF THE
THREE AFFILIATED TRIBES OF THE FORT BERTHOLD INDIAN
RESERVATION ' ' ‘ RIS

Mr. LoNE FigHT.  Thank you very much. L _
Mr. Chairman Inouye, my name is Ed Lone Fight, as you men-
tioned. I'm the chairman of the Three Affiliated Tribes. And it is
my pleasure to appear before your committee and the other com-
mittees re'Fnresented here and testify regarding the report issued by
the Joint Tribal Advisory Committee on May 23, 1986. "
You have heard many testimony including Mr. C. Emerson
Murry, and his colleagues, who served on the Joint Tribal Advisory
Committee. That Federal commission has issued a thoughtful and
considerate remregarding the impacts of the Pick-Sloan Pro-
gram on the pe Affiliated Tribes of the Fort Berthold Indian
Reservation. You have seen the video presentation showing in
stark terms of the human costs associated with the removal and -
dispersion of the tribal people in order to make way for the Garri-
son Dam. . o L S o
This Federal removal of some 480 tribal families, over 90 percent
of the tribal population in the 1950’s from the five bottom land
communities along the Missouri River has had disastrous and last-

ing adverse consequences for the Three Affiliated Tribes. This |

result should come as no surprise. It would come as no surprise to -
the Missouri River Basin investigation team, the Federal task that
through its experts in 1946 and 1947 evaluated the feasibility of the
removal of the Three Affiliated Tribes in order to make way for
the Garrison Dam. That agency’s 30 some reports on the subject
makes clear the hazards to the future tribal well-being if such a -

policy were adopted. It would come as no surprise, and it didn’t, to

the tribal leaders who foresaw the devastating consequences that
would befall their people if they were forced to remove. These
tribal leaders’ moving and emotional laden speeches in opposition
to the injustice of the Garrison Dam are commemorated now
among the other great speeches in Indian history. Finally, it would
come as no surprise to the Bureau of Indian Affairs, it commiser-
ated with the tribal peollee over their fate, but did very little else.
The BIA’s message to the tribal people was: reconcile yourself to
the coming of the dam, your removal is inevitable.

However, the Three Affiliated Tribes did not view their removal
as inevitable. As the MRBI reports, and other scholarly studies,
who the tribes, unlike the other Great Plains Tribes, were a village
of agricultural people that had succeeded by the 1940’s in building
a self-sufficient tribal economy on Fort Berthold. The bottom lands
of the Fort Berthold Reservation, according to the MBBI reports
done near the time of the taking act, abounded in natural re-
sources. The naturally fertile alluvial soils, the natural shelter for
the tribes’ livestock herds, the abundant deposits of coal, the stand-
ing timber, the availability of seasonal fruits such as juneberries
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and choke cherries, the extensive habitat for wild game, as well as
a plentiful supply of water for domestic and stock watering
purposes, all combined to provide a solid economic base that sus-
~tained the tribes virtually independent of the non-Indian economy
around them. The tribal people for the most part, according to the -
MRBI reports, through a tradition of self-reliance and hard work
produced an income from their lands that made them economically
- self-sufficient. Those bottom lands were characterized by MRBI as
constituting a natural factory that provided for the present and
future self-sufficiency of the Three Affiliated Tribes as was contem-
plated by treaties between themselves and the United States.

- The basis for the tribes’ objection to their removal is as simple as
it is direct and persuasive. There was no place for them to remove
to. The Garrison Dam would flood the last remaining bottom lands
on the reservation. Congress initially agreed with the tribes. They
would not have to remove unless a suitable replacement reserva-
tion was offered to them. Congress, in the 1947 War Department’s
Civil Appropriations Act, prohibited that agency from proceeding
with the construction of the Garrison Dam. Construction was pro-
hibited until the War Department offered under statutory terms,
lands of sufficient quality and quantity to provide a permanent
homeland for the tribes in exchange for their economic and social
base that was to be taken as a site for the Garrison Dam. The Sec-
retary of the Interior read section 6 of that statute as requiring the .
Federal Government to compensate the tribes for “a replacement
cost basis.” This means that the Federal Government was required
to replicate not only the land base, but the infrastructure necessary
to the continued existence of Fort Berthold as an agricultural
reservation, as was contemplated by Federal treaty and statute. -

If the statutory pu and intent of section 6 had been
achieved the tribes would not be here today. However, the Secre-
tary of War failed to find suitable replacement lands that met the
statutory mandate. The War Department then persuaded Congress
to eliminate the Indian clause limitation on the construction of the
Garrison Dam. Congress, recognizing that a replacement reserva-
tion could not be provided, undertook to provide a cash equivalent -
of the economic and social base that accorded with the same stand-
ard of substitute or replacement value. The MRBI reports had al- -
ready described in depth and detail the complex and costly rebuild-
ing and rehabilitation program that would be necessary if the
tribal peogle were removed and they had to rebuild their tribal eco-
nomic and cultural life from square one.

Let me emphasize here that the tribes no longer had any choice
but to remove. The only issues open for the discussion with the
Corps of Engineers was the timing and the circumstances of that
removal. Virtually no attention was paid to the MRBI recommen-
dations regarding the steps the Federal Government had to take to
ensure that the tribes were successfully reestablished on the high
- plains of the residual resete{lwztion. : . 14 not

ngreas, recognizing that a replacement reservation could no
be provided, undertook to provide the tribes with the cash equiva-
lent of their economic base which accorded with the same standard
of substitute or replacement compensation. The Congressional

Lo
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intent in Public Law 81-437, the Taking Act, to accord the tribes
full indemnity value, as against mere fair market value for the

taking of their treaty protected economic base is clearly reflected
in the legislative history of that statute. Congress recognizing that

the payment of fair market value, as if the tribes were made pri-

- vate condemnees, would neither adequately compensate the tri :
nor enable them to continue as a self-sufficient treaty protected

~ tribal government. This recognition is based expressly on the Fed- -

eral reports indicating that the residual lands of the reservation .
would be insufficient to support the existing ranching and farming
industry of the tribes. = e v
Ultimately, however, Congress because of budgetary constraints
failed to pay the tribes compensation that accorded with the princi-
ple of substitute, or replacement valuation. For example, the House
of Representatives reported out its version of H.J. Res. 33, that
called for a payment of $17,105,625. This amount was acknowl-
edfed by the House as falling below the standard of replacement
valuation to the tribes. But $12.6 million was the amount that was
offered by Congress, after final conference between the two Houses,
to the tribes on a “take it or leave it basis,” of compensation. The
tribes, aware that they were to be removed in any event, and likely
felt destitute, reluctantly accepted the terms of the settlement im-
posed by Public Law 81-437 on March 15, 1950. N '
The tribes were to be permanently reestablished at the expense
of the Federal Government, pursuant to sections 2(b) and (c) of
Public Law 81-437 on the residual lands of the reservation. The re-
construction of the tribes’ economic and community life was to be
assumed as a direct statutory responsibility. The reestablishment
program had three aspects. No. 1, the reestablishment of the tribes’
- real and personal property on the lands of the residual reservation.
No. 2, the reestablishment of the tribal cemeteries, shrines, and

monuments. No. 3, the reestablishment of tribal buildings and fa- |

cilities. The Commissioner of Indian Affairs was directed by the
statute to carry out the removal and relocation of the tribes pursu-
ant to a plan that was consistent with the purposes of the statute.
However, as a matter of fact, the official responsibility for devel-
oping and executing the removal plan fell on Mr. Rex W. Quinn,
the agency superintendent at the time. Quinn had a short time in -
which to develop and execute the removal plan. The gates of the
Garrison Dam were to close in early 1953. Remember, Mr. Chair-
man, that the construction of the Garrison Dam by 1951, was well
underway. Superintendent Quinn, in his 1951 plan, recognizes, as
did the MRBI team, that the permanent reestablishment, absent a
costly and complex rehabilitation program, of tribal members on
the lands of the residual reservation was not possible. He candidly
acknowledged that the residual lands were not of sufficient quality
or quantity to support the replacement of the livestock and ranch-
ing industry, the main stay of the tribal economy on the historic
reservation. Quinn, therefore directed his staff to counsel those
tribal members that were young enough, and willing to do so, to
relocate off the reservation, in urban areas under the BIA’s new
employment relocation program. Quinn suggested that this ap-
proach may be consistent with the policy of termination of the res-
ervations advocated by some in the Federal Government. -
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As a practical matter, relocation under Quinn's plan meant the
removal of tribal families to new home sites on the residual reser- -
vation. However, the lack of cheap available and good und-
water, as pointed out by the MRBI team, greatly limited the suc-
cess of this endeavor. Further, the tribal members were unable to
utilize the residual lands for agricultural purposes without large
capital investment, new equipment and training that would allow
them to adapt to the new agricultural environment. Additionally,
the economic utilization of the fragmented heirship lands on the

" residual reservation would be impossible. Quinn recognized that -
without a federally funded tribal land consolidation or new pur-
chase program, the removal efforts were doomed. =~

Tribal efforts to utilize a portion of the $7.5 million, payable to
the tribes as compensation for economic recovery purposes, such as
land consolidation, were frustrated by the Federal policies at the
time. The tribal proposals for economic development were rej

v bﬁ' the BIA unless the tribes were willing to accept termination,

the end of their Federal wardship status, as a condition for the use
of tribal moneys for that purpose. o L

Some tribal members also opposed tribal utilization of those
funds for economic development on the reservation. Those mem-
bers both desired and needed those funds for their existence. Those
tribal funds, some $7.5 million plus 4 percent accumulated interest,
were all paid out to tribal members on a per capita basis by 1955.

A small amount, about $200,000, was retained for tribal adminis- |

tration furposes. Those per capita payments were generallf' srent s
by tribal members to pay for current living expenses. Very little of -
that money was reinvested in durable goods or land. _
Let me summarize the major points of the complex legal and
'social history of the removal of the Three Affiliated Tribes. No. 1,
Congress recognized from the outset, through, “lieu lands” man-
date to the War Department, that the Three Affiliated Tribes were
entitled to the replacement or substitute value of their economic
base as a basis for just compensation. No. 2, Cong;ess realizing that
a suitable replacement reservation could not provided to the

tribes, undertook to provide the tribes with the cash equivalent of - .
their economic and social base on a principal of substitute or re- -

placement value. No. 3, Congress because of bu%getary and other
pressures, failed to accord the tribes this standard of compensation
under the terms of the settlement act, Public Law 81-437. No. 4, -
the Three Affiliated Tribes' proposals to utilize the $7.5 million,
payable to the tribes as compensation for economic recovery pur-
poses were frustrated by the Bureau of Indian Affairs policies at
the time. All of the funds were expended b{ way of per capita pay-
ments to tribal members to meet their living expenses. No. 5,
the Bureau of Indian Affairs was unable to meet the statutory
mandate of reestablishing tribal people on the residual reservation
lands because those lands could not support that population and
sufﬁc&ent funding was not available to reestablish those persons re-
moved. . :

The JTAC's recommendations regarding_ just compensation, re-
placement of lost infrastructure, and the limited development of
the irrigation Eotential of the resazrvation, if technically and eco-
nomically feasible, lay the basis for a genuine and sound tribal eco-

.

P “ . Lo
des Nt Voo if e 10 [ N




TR

nomic and social recovery plan. Let me emphasnze at the outset

" that the Three Affiliated Tribes agree with the JTAC report that
there should be no per capita payments to any tribal members. The

- tribes recognize their aftirmative obligation to present a focused
and realistic program for the implementation of the JTAC recom-
mendations on the Fort Berthold Reservation. No amount of
- money, unless it wisely programmed for tribal needs over a sub-

- stantial time horizon, will allow the recovery of the Three Tribes
from the impacts of the Garrison Dam.

There must be a careful and considered blending of a realistic
amount of just compensation, the replacement of lost social and
physical infrastructure, and possibly some irrigation development
on the reservation. Such a judicious blending will set the stage for
‘the sustained tribal economic and social recovery from the impacts

- of the Garrison Dam. The Three Affiliated Tribes have four Is

through the implementation of the JTAC recommendations: No. 1,
the restoration of tribal community well-being; No. 2, the assur-
ance of tribal government integrity and stability; No. 3, the eventu--

al achievement of economic pari tKI with the non-Indian communi-
ties surroundmg the reservatlon. o. 4, the ehmmatlon of depend-.
ence.

I will bneﬂy address the JTAC’s core recommendations: No. 1,
just compensation. The JTAC recommended the Three Affiliated:
tribes be awarded $178.4 million as the substitute or replacement
value of their economic base that was taken as the site for the‘

- Garrison Dam. v

The CHAIRMAN. May I mterrupt"

Mr. LonNE FiGHT. You bet.

The CHAIRMAN. How did you reach that ﬁgure" ' '

Mr. LoNE FigHT. We reached that figure not nearly on the basis
of fair market value and those types of determinations, but looking
at the loss of the tribe as the whole economy, the econormc struc-
ture as well as the social structure of that tribe. )

The CHAIRMAN. Do you have documents to support this? - .

Mr. LoNE FiGHT. I think at this tlme I will call on—1I guess the
JTAC recommendations is where we’ re getting the information
from. It is their recommendztion that we're gomg on. I call on our
attorne to briefly explain that process.

rRoss. Mr. Chairman, thank you very much. My name is =

I%a)l')rehond Cross. I'm the tribal attorney for the Three Affiliated
ribes

Let me point out, Mr. Chairman, that the original figure suggest-
ed for compen: sation was not $17 million, it was 330 million. So, you
see the downward spiral of the amount of money targeted for just
compensation.

The CHAIRMAN. Who recommended $30 raillion?
- Mr. Cross. This was documented in the studies of MRBI Report
No. 166, whxch we're going to transmit shortly to this committee.
That was a resolution figure set by the early studies of that MRBI
studies and accepted by early indications in the development of a
compensation figure by Congress. .

The CHAIRMAN. So, this is a Government recommendation?

Mr. Cross. This is a Government report and we have it available
for this committee, Mr. Chairman. '

BEST COPY AVA ’-\BL:
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_'{‘ll}e guAmMAN. It went from $30 million to $17 million to $12
million? R I

Mr. Cross. $30 million to $17 million to $12.6 million.

Let me at this time introduce Mr. Bill Gorman. He has reviewed
_in detail the studies documenting the figures arrived at, the meth-
odology and we also have the background studies that were submit-
ted as evidence to the JTAC for this Committee and will transmit

.t ' ,

The CHAIRMAN. Fine. : :

- Mr. CRross. At this time I'd like to introduce Mr. Gorman.

Mr. GorMAN. Mr. Chairman, I'm an agricultural economist with
New Mexico State University. I did not do the economic analysis,
but the analysis was done by Dr. Ron Cummings, one of the out-
standing agricultural economists and resource economists in the
United States. I reviewed his procedures. I find them very, very
supportable, and highly documentable and most agricultural econo-
mists would accept this as a reasonable way of valuating those

Mr. LoNE FigHT. Thank you, Dr. Gorman. I'll proceed with my
_statement. ‘ S SR

The Three Affiliated Tribes are aware that only a focused and
fiscally restrained tribal economic recovery plan will serve the

JTACS purpose as well as the long range needs of the Three Affil- o

ated Tri
Tribes believe will work on Fort Berthold. No. 1, a t onomic:
Recovery Fund should be established, under the supervision of the -
Secretary of the Interior, as the means to establishing self-sustain-
ing tribal and individual enterprises that will generate both jobs
and the enhancement of underlying tribal assets. Over the long-
term this will generate a new and diversified economic base for the
- tribes. This fund is necessary in order to ensure a sustained and
steady flow of funds to nurture the start up and early operation of
these new business enterprises. The tribes acknowl that there
are social and educational barriers to be overcome. However,
through the wise utilization of tribal community develcpment cor-
porations each of the five tribal segments would be eligible to apply
or assistance from the economic recovery fund. . ~ -
No. 2, replacement of lost tribal infrastructure. The JTAC recom-
mended the replacement on Fort Berthold of certain critical tribal -
physical and social infrastructure lost to the creation of the Garri-
~son Dam: tribal health care facilities, school dormitories, a bridge
for access between the communities and central facilities and ade-
quate secondary access roads. The tribes believe that these are
critical elements and we are working under existing law and au-

ill briefly outline the elements of a’ Elan that the =

thority to have the Bureau of Indian Affairs, Indian Health Serv-

ices and other Federal agencies, review and evaluate these tribal
needs. The tribes may find it n to ask additional Congres-
sional authority if the responsible Federal agencies find they
cannot respond to these critical needs under existing law. . -
However, one JTAC recommendation that undoubtedly will need
Congressional authority for implementation is the award of a
meaningful tribal preference right to Pick-Sloan Missouri River
Basin Power. Our information from the Federal utility marketing
agent involved, the Western Area Power Authority, is that Con-
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gressional authorlzatlon wnll be a necessary prerequisite for the
small set aside of preference power to meet the full load domestic
and municipal needs of the tribes. Congressional action will also be
-necessary to provide for the transmission costs of such power from

-the Garrison power plant to the tribal homes and facilities on the -

reservation. -

No. 3, irrigation and MRBI development on Fort Berthold. The
JTAC recommended that 30 »000 acres of reservation lands be devel-
oped for irrigated agncultural use in order to replace the irrigable
-land lost to Garrison. However, the implementation of this recom-
‘mendation is not requested by the tribes until certain technical
and economic feasibility issucs regarding irrigation are resolved by
the Bureau of Reclamation in fiscal year 1988.

The CHAIRMAN. May I interrupt?

Mr. LoNE FiGHT. You bet.

The CHAIRMAN. It's been suggested that consxdermg the economic
condition of farmers that agriculture might not be a feasible or
practical source of income for the Indians in your tribe. Secretary
Swimmer suggested that there are other alternatives, whatever:
they are. Have you made a study to see if there are other alterna-
tives? _

Mr. LoNE Fxcu'r At this time— }

The CHAIRMAN. Other than agnculture? R

Mr. LoNE FIGHT. Mr. Chairman, it's always difficult to look into
a crystal ball and say, hey, this is going to be like this in 20 years
from now, and as you well know, the economy fluctuates based on"

‘demands made by issues that are uncontrollable and at this time
we are waiting for some studies to be completed before we proceed
in that direction.

The JTAC recommended that a complebe municipal, industrial
and rural water development s dystem be constructed to protect the
health and environmental needs of the tribal population. The cost
for such a system on Fort Berthold is estimated to exceed $50 mil-
lion. This exceeds the authorized level of Public Law 99-294. -

The tribes are working with the Bureau of Reclamation to com- -
plete the needs analysis and to finalize the estimated costs to meet
these needs. At that time, we’ll be prepared to report back to the
Congress.

Mr. Chairman, the Three Afﬂllated Tribes have sacrificed a

- great deal for the success of the Pick-Sloan Program. But we are
ready, with Congressional assistance, to go forward with an eco-
nomic recovery plan that will ensure the future economic growth
and eventual mdependence of the Tribal people of Fort Berthold.

This concludes my testimony and I will be happy to respond to
- any questions you may have. Thank you.

' epared statement of Mr. Lone Fight appears in the appendix.]

The CHAIRMAN. Was my interpretation of hlstory, as it developed
from the 1940’s, a correct one? :

Mr. LoNE FIGHT. Yes; I believe you're correct in my opinion.

The CHAIRMAN. Do you believe that the conduct of the U.S. Gov-
ernment through its agents, the Department of the Interior and
the Corps of Engineers, was ethical?

Mr. LONE FicHT. No; I do not.
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The CHAIRMAN. Do you agree with a prlor witness who said that
you were unwilling sellers— -
Mr. LoNE FiGHT. Yes; I do. I agree '
- The CHAIRMAN. And they were threatenmg buyers"
Mr. LoNE FiGHT. I agree. '
The CHAIRMAN. Are you s estmg that members of your tnbes
: senously believe that they had no choice?
- Mr. LoNE FicHT. We had no choice. _
The CHAIRMAN. That if they did not agree it would get ‘worse
with the passage of time?. :
- Mr. LoNE Figur. That's correct.
The CHAIRMAN. Is is also true that before the agreements were
- signed and the negotiations concluded the Corps of Engmeers
began the construction? o
Mr. LonE FigHr. This is written testlmon written record
The CHAIRMAN. What was the nature of that construction?

- Mr. LoNE FIGHT. I'm not really at all sure, because—l'll have to
~ ask my attorney to address that.

Mr. Cross. nk you, Mr. Chairman. The process, as you know, -
for project authorization was such that the studles, in fact the
entire Pick-Sloan Plan which cited the five main stem dams, in-
cluding the major control dam, or the high dam, Garrison on Fort -
Berthold, was all done without consultation with the Indian people -
- and was completed bg' December 22, 1944, and embodled mn the .

~ Flood Control Act of that year. ‘

- The CHAIRMAN. There were no public hearm’ﬁsl .
Mr. Cross. There was no public hearm ere was testunonyg
by Bureau of Indian Affairs personnel. And they indicated that
there was going to be substantlal impact on the Fort Berthold

people. In fact—

The CHAIRMAN. Did the Bureau of Indxan Affairs agree or dis-
agree with the plan?

Mr. Cross. ! indicated that their posxtlon was that it was too
bad that the Indians had to remove, but some future provision
should be made for their reestablishment. That was the sum and
- substance of their testimony and we have that legislative hlstory -

available. -
I 'ghe (;’HMRMAN Did they conduct themselves like trustees of the

ndians?
- Mr. Cross. I don’t think that any o I|ect1ve observer would say
that their primary interest was the well-being of the tribal people.
I think their interest was to work with the Corps of Engineers to
set a scenario, a convenient scenario, not for the Indians, but for
the Corps of Engineers, the War Department and the Bureau to
effect the removal with as httle fuss as possible.

The Then you're saymg that the advocacy of the
cause of the Indians was insufficient?

Mr. Cross. I'm saying, Mr. Chairman, that the process, the politi-
cal groceas that was put into place, that it began with the adoption
of the Pick-Sloan Program on December 22, 1944, provided no point
of access for the tribes to influence that. In 1946 they prevailed on
Congress to impose the Indian clause limitation, on the direct con- -
struction of the Garrison Dam itself. Colonel Pick, the representa-
tive, the primary representative of the Corps of Engmeers, proceed-
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ed to build the project sites such as Riverside, proceeded to put in
all the infrastructure into place that represented subtantial invest-
ment so that in a sense, the Government was already committed to
buliding Garrison, but that they didn't run afoul of the letter of
the Jaw by building the dam itself, by having the bulldozers come
in to clear the way for the large earth-filled dam known as Garri-
son. : T : : SRR o

What happened then, was that the War Department was re-
quired under the terms of that mandate to provide a replacement
reservation. They just couldn’t do that because those lands weren’t
available any more since the hydraulic system imposed rendered
no botto.n lands available on the Missouri River anywhere. Instead
they offered uplands, they offered bad lands, and those were reject-
fddgs insufficient by the Secretary of the Interior on behalf of the

ndians. - o ‘

The next year after that, after that attempt was made, the War -
Department preveiled on Congress to remove the Indian clause
limitation on the direct construction of the dam itself. So, by that
time the die was cast. There was no choice for the Indians but to
remove. The only issue remaining then, was the negotiation itself
of the amount of money involved. As you’'ve already heard, Mr.
Chairman, the amount of money involved kept going down. So, the
prudent person, including the tribes, are saying, gee, despite all the
evidence, despite the MRBI Reports, we had best take a hard look
at the settlement terms offered. And, in fact, the Settlement Act,
81-437 was termed in such a way that if the Indian people on Fort
Berthold did not vote to accept it, the money appropriated for that
purpose would then fall back into the Treasury. So, that it was to
pardon the phrase, legimately on a take it or leave it basis, it was a
situation in which the tribes, if they didn’t accept the terms of the
Settlement, which they had verf little role in influencing, would
have nothing and they would still be removed. = L

The CHAIRMAN. During the, quote, “ egotiations", end quote,
were the tribes represented by legal counsel? :

Mr. Cross. Yes. They were represented by legal counsel, but ata
very far distance. In other words, they were represented by a legal
counsel in Washington, DC. The ability at that time of the legal
counsel to sit down with the tribal people back in those days, to
understand their perspective, may have been influenced by factors
that perhaps should’t have influenced them. One factor is that he,
as well as the Indians, noticed that the trend of the settlement
offer, aside from the MRBI context, which had set out a fairly
gosg‘y and complex rehabilitation plan, that was not being observed

y the— _

The CHAIRMAN. Was the counsel retained by the tribes?

Mr. Cross. Yes, it was. L

"l"he CHAIRMAN. Did the counsel recommend that the tribal sign
on? :

Mr. Cross. The counsel reluctantly recommended to the tribes
people that the accept the terms of the Settlement Act, because re-
moval was imminent. As you realize, the construction was proceed-
ing and by 1951 the dam was substantiallﬂecomplete. So, that the
prospect that faced the Indian people is to be removed, but left des-
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titute without any money that would substitute for their lifestyle -
and their income that they had on the historic reservation. -

The CnairMAN. Did the Indian tribes petition the Congress?
Mr. Cross. Yes; they did. : g _
The CHAIRMAN. When was this? . ,
Mr. Cross. The tribal delegation made numerous trips, several
trips back and, one of the successful trips that they made was to
consult with their Congressional delegation. And then the “lieu
lands” pro 1 was put into place in 1946. We have documented
history of that approach. The concept then was provided a replace-
ment reservation so that literally, both in terms of quality and
quantity, the economic base of the tribe would be replicated. Those
lands were not available after the War Department, or the Secre-
tary of War made several offers. Those offers were rejected and
properly so, by the Secretary of the Interior, as not comporting
with the statutory mandate of quality and quantity. -
The CHAIRMAN. Apparently the Congress did not respond too
positively. It went from the prior $17 million to $12 million? '

Mr. Cross. That’s exactly right. What happened is that, in terms
of looking at the formula that would have to be taken into account, =
the MRBI background and those other reports that were expert

analysis of the feasibility and the costs of removing the Indian

people, is that, and I think quite frankly, Mr. Chairman, it was

done not in terms of any sort of rational process of determining
what would be necessary to reestablish those people, the Indian

people, it was done with an eye toward budgetary limitations. It |

\avagtdone with an eye towards what would be the cheapest way to
o it. - _ o

The CHAIRMAN. As an attorney, what is your comment on the
Sec:fstgry’s suggestion that this matter should be resolved in the
courts? . , ' S

Mr. Cross. Let me tell you what my response to that is. Original-

ly the tribes, in their dealings with the Corps, and as you know
after the “lieu lands” options faded simply because they were not
available, the Corps was then authorized in Public Law 296 to ne-

gotiate. Well, in fact an amount was put into that law as a top |

dollar amount, a top dollar amount, $3.7 million for land acquisi-
tion, $1.5 million as the relocation costs. These were the top dollar
amounts that formed a base line of what the Corps could do. They
were going to treat the tribes as if they were mere private condem-
nees, without respect to the damage to the treaty purposes, without
respect to the ability of the tribes to reestablish themselves on the
reservation and carry on, as they did before on the historic reserva-
tion. That amount was capped.

What hap];:ened was that the issue for just compensation under
that approach was to be left for the courts. When that contract was
submitted back to Congress, Congress rejected that. They said, we
do not want to leave the issue of just compensation open to the
courts to decide. Congress then made the decision to decide for
itself how much just compensation was appropriate. They took the
issue out of the hands of the courts and decided, as a matter of leg-
iglative fiat, what amount would accord with the just compensa-

ion.
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If you take a look at the title of Public Law 81-437, the Taking

Act, you'll notice that in the title of the act it was dual purposes.
One is to vest the title to certain described properties in the name
of the United States from the tribes. The other purpose in its title
of the Act itself, is to provide just compensation for that. Congress,
itself, took the responsibility away from the courts, cut off the
rights of the tribes to go to court to decide the issue of just compen-
sation, took on the role of deciding what just compensation was
under the context. But, as you know, Senator, many times Con-
gress responds to pressures not from a disinterested point of view,
- responds not as a court, a neutral court would, but responds, unfor-
tunately, to influences that make it hard for that body to be the
ap{)ropriate body to decide what level of just compensation is. .

f you’ll notice, and the legislative history is available, there was

no rational just compensation approach to why the money went -
from $30 million to $17 million to $12.6 million. All the Indian

people know the amount was going down, and not in incremental

amounts, but in substantial amounts. So, I think the answer why

the Indians couldn’t go to court, was because Congress cut off that
access. There are still jurisdictional barriers so that if the root of
Congressional reference that Mr. Swimmer suggested would be

available, the Congress, itself, would have to act to remove those
jurisdictional barriers and provide the access in the Court of -

Claims by Congressional reference.

I don’t think that’s the appropriate way though, Mr. Chairman,
for this Congress to proceed. I think that you have a reasonably,

considerate, thoughtful report from a Federal Commission, two
commissions, the GDUC, a Congressional Commission authorized
under Public Law 98-360, a Secretarial Commission that studied
the particular claims, and that this thou gggul, considerate report
should be accepted by Congress as the

ny, they had hearings. And, I think we should use that as the base
line approach and use the springboard of how the tribe would like
to adapt, realizing the problems now with the budget deficit. Those

same problems that prevented the tribes from getting just compen-

sation in 1949, because of budgetary pressures. One more time, a
reasoned analysis of what just compensation is from experts is
going to potentially go by the wayside because of those budgetary
pressures. : ’ :

The CHAIRMAN. Mr. Chairman, do you, as the legal officer of the
Three Affiliated Tribes of the Fort Berthold Reservation, approve
and accept the recommendations of the Joint Tribal Advisory Com-
mittee as it relates to your problem?

Mr. LoNE FiGHT. Yes; I do.

The CHAIRMAN. Without reservation?

‘Mr. LoNE FigHT. Without reservation.

.The CHAIRMAN. I will do my best to convince my colleagues on
this committee and on the other committees to do likewise.

Mr. LoNE FiGHT. Thank you very much.

The CHAIRMAN. I thank you very much. -

Before proceeding with the chairman of the Standing Rock Sioux
Tribe, I'd like to note the presence in this committee room of the

line way of dealing
with these problems. They spent time, they heard expert testimo-
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. *tradltlonal tnbal elders of the Hopi Indnan 'Ihbe We welcome you,
" gentlemen. Thank you very much.

Now, I would like to call upon the chairman of the Standing

Rock Sioux Tribe, Mr. Charles Murphy, and he will have with him,

- Mr. Al White nghtmng, chairman of the Tribal Select Committee

on Water and member of the tribal council, Mr. Robert McLaugh-’ o
lin, and Mr. Everett Iron Eyes ' :

o STATEMENT OF ALLEN WHITE LlGHTNlNG STANDING ROCK
SIOUX TRIBE, CHAIRMAN, TRIBAL SELECT COMMITTEE ON
WATER, AND MEMBER OF THE TRIBAL COUNCIL '

Mr. WHITE LiIGHTNING. Thank you, Mr. Chairman. I regret to
. inform you that Mr. Murphy is not able to make it. He has laryngi-
tis. Mr. Chairman, for the record, you have a copy of the testimony
that we have provided you.

The CHAIRMAN. Without obJectlon, your whole statement will be
made part of the record.

-Mr. WHrTE LIGHTNING. Thank you, sir.

I believe the majority of the documents that we have provxded to
the committee and also to the Bureau of Indian Affairs, along with
the other agencies, without——

The CHAIRMAN. All relevant and appropriate documents will be
made part of the record.

~ Mr. WHrTE LiIGHTNING. Thank you, sir.

‘There were several questions that you had earlier, Mr. Chair-
~ man, relative to Sitting Bull’s grave, and I'd like to very brneﬂy ap-
prise you of that.

The CHAIRMAN. Please. - ‘

Mr. WHITE LIGHTNING. As a result of—in 1953 the Mobridge
Chamber of Commerce out of South Dakota attempted to steal the
body of Sitting Bull from Fort Yates Burial Grounds. They did take
a body, but of a U.S. soldier that was buried next to Sitting Bull.
Presently, the grave of Sitting Bull is about 10 feet from the back-
waters of the Oahe, sitting in Fort Yates.

It was ironic that the Army Corps of Engineers, General Dominy,
I believe his name is, when we talked earlier about the Oahe Dam,
he indicaicd that there was recreation. There is no recreation de-

velopment of any kind within the boundarles of the Standing Rock .

Indlan Reservation.

The other thing I wanted to bring up, Mr. Chaxrman, is that
during this period of time that the Bureau of Indian Affairs was
carrying out its trustee responsibilities, there was an individual by
the name of Mr. Commission Dillon Myers. Mr. Myers was the
Commissioner of the Bureau of Indian Affairs during this time, but
immediately prior to that he was in charge of the Japanese Reloca-
tion Program. And, it's very unfortunate.

I also want to indicate to you, you know, the Army Corps of En-
gineers—in the City of Fort Yates, it is completely surrounded by
water, the backwater of it is—and there’s another community of
Wakpala, South Dakota, that's flooded annually. We have been
complaining or submnttmg requests to the Bureau of Indian Af-
fairs. We have yet to get that rectified.
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The CHAIRMAN. Just for the record, I couldn’t quite hear you
properly. Did you say that somebody wanted to steal the remains of
Chief Sitting Bull? ,

Mr. WHITE LIGHTNING. Yes, sir; the Chamber of Commerce of
Mobridge, SD, they still have this story once and a while, that they
~ printed in the Mobridge Tribune, you know, telling how that they

got the remains of Sitting Bull and they have a statue of him on
the North side of the city facing south. So, they have their little

story, and the truth, our elders tell us that nobody was taken, no

Indian body was taken, it was the body of a soldier, that was sta-’

" tioned in Fort Yates at the time.

The CHAIRMAN. So the remains of Sitting Bull are still—

Mr. WHITE LIGHTNING. Still in Fort Yates—

The CHAIRMAN. At Lake Oahe? ' '
Mr. Warte LicuTNING. Well, almost going under as a result of
" the backwater from the Army Corps of Engineers.

I wanted to, Mr. Chairman, you know, the General and the As-

- sistant Secretary both made reference to excess lands. Presently we

have lands that Army Corps of Engineers never committed as
taken area that is flooded. We have present lands that the taken
area markers are sitting on top of hills and alongside of hills, and
- if the flood ever came up that far, just like Mr. Pat McLaughlin,
former chairman of Standing Rock Sioux Tribe said, Goodbye St.
- Louis. It's way up there.
I wanted to include in the—before you, Mr. Chairman, are com-
- ments relative to the reserve water rights. And I would like to read
this particular portion of it: The Standing Rock Sioux Tribe not-
withstanding any part of Public Law 98-360, or any part of the
final report of the Garrison Unit Joint Tribal Advisory Committee
does not acce&t any diminishment of the quantity of water from
the Missouri River, which the tribe may beneficially use pursuant
to the Winters doctrine or any rights we have under Federal law
existing and consistent with the U.S. treaty commitments with the

~ tribe. The tribe further holds the principle that water in sufficient

quantities is inseparable from the principle of further development
to the tribe and its people. Integral with the above is that the Win-
terc reserved water rights held by the tribe are exempt in whole
and in part from any and all provnslons of the so call McCarran
amendment.

That, M=. Chairman, I'd like to bring bcfore you. However, at
‘this point, Mr. Chairman, just going back to No. ], is that the tribe,
when we met in tribal council, has instructed me to present to you
the one that they place as a high priority, is the No. 9 of the
report, which is the just financial compensation for the economic
loss incurred by the tribes as a result of the impoundment.

I'd like to set the record straight on certain comments made by
the Assistant Secretary relative to that particular issue. At this
point, I would like to introduce Mr. Robert McLaughlin. We have
engaged him to work with us as our economic advisor.

[Prepared statement of Mr. White Lightning appear in the ap-
pendix; related documents are retained in committee files.]

The CHAIRMAN. Mr. McLaughlin.
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STATEMENT OF ROBERT McLAUGHLIN, PRESIDENT, ROBERT
’ McLAUGHLIN CO., SOLEN, ND - o

Mr. McLauGHLIN. Thank you, Mr. Chairman. All throughout,
Mr. Chairman, several comments have been made with regard to
the jusi compensation issue. I disagree with the testimony by the
representative of the Corps of Engineers. I disagree with the testi-
- mony of Mr. Swimmer and others who commented on the just com-

pensation issue. S o

What I found in' my analysis of economic loss, was the Corps of
Engineers did not utilize economic cost benefit analysis the way it
should be used. They simply did not take into consideration the op-
portunity costs for that public project. In our case, it would be the
Oahe Dam. What I mean by this, is in 1951, for example, Kansas
City had a flood, and a representative from the Corps of Engineers
in 1951 appeared before the tribal council and indicated that the

‘dam would be going forward and at that time several members of
the tribe, the tribal council and other representatives of the tribe,
asked what benefit, why do this, why build this dam, why flood our
. homelands, what benefit would that be. And the Corps of Engi-
~ neers representative said, well, f'ust 2 months ago a flood occurred -
in Kansas City and there was $1 billion in loss, and for the good of
the people downstream, we consider that a benefit. -~ = =

Well, in their analysis *-::hei\; simply forgot to include the analysis
of the opportunity costs for that structure. What would happen, the
tribal officials said, what is the difference, you then would go flood
our land. We would have a permanent flood. That flood would last
for 100 years. Those are costs that we would incur. That’s a price
that we would pay. Now, that was a commonsense statement, but
it’s well founded in economic theory in cost benefit analysis theory,

‘and the Corps and the Bureau of Reclamation simply did not calcu-
late those costs. v ' o o

But, I did. I went back and I looked at the costs that occurred to

~us in 1951, and established market values for those costs and they
- come up to be a substantial amount. The just compensation price
that the Corps of Engineers recommended was, and that Congress
finally approved and provided to the tribe, was $1.9 million or $36 -
an acre. My determination showed that the foregone resources, the .
_opportunity costs for that flood, the permanent flooding of the
homelands and the removal or the tribe from our homelands, the
price, and this is very conservative, because there are other ways
to calculate it, and I think it would go into the billions of dollars,
but I don’t think Congress would entertain that kind of compensa-
tion, was about $59 million in 1951 prices, and then we amortize
that out to current day, and that was 3361 inillion. And I think
that’s a very conservative estimate of the econoniic loss incurred by
the tribe for the removal.

The key point here in terms, and I don’t know if the Corps of
Engineers official is present, is that the tribe was not in the mar-
ketplace. It was being permanently removed from an irreplaceable
economic value, the hunting, the farmland values, the berries, the
medicine, everything was now being perma:ently removed from
the tribe. There was no, as the witnesses from Fort Berthold point-
ed out, there was no replacement. That’s a very important theoreti-
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cal and practical consideration from cost benefit analysis. That's
- very important. S . . , SR
en then you do the analysis, you then have to pay for that. .
That is then a social bed, and that is compensated by opportunity
pricing, and we do this through a mechanism called shadow pric-
m% So, I think that the Assistant Secretary is clearly wrong in all
of his statements and I will sit down with him, if he so desires, and -
explain just what cost benefit analysis is and how it’s supposed to -
be practiced, and that we can attach and estimate pretty accurate-

“- ly what the value of that loes was at that time in 1951. SR
The CxAIBMAN. I would hope that you will sit with the Assistant .

" Secretary. I would also hope that representatives of the Three Af-

filiated Tribes would also do that. And, in each case we will have -

' committee representatives sitting in to make certain that these

" meetings are meaningful and with a goal of some productivity.

- Mr. McLAUGHLIN. Mr. Chairman, I would like to comment on
Mr. White Lightning. I know, maybe he is reluctant to do so. I also
attended the meeting with Assistant Secretary Swimmer. I wish he
would have stayed around, because it is now our opportunity to
comment on that meeting. - : , ,
. Mr. White Lightning mentioned that he laughed in our face.
~ Well, that’s a figurative statement. We presented to him a proposal
to develop a financial institution, a development financial institu-
tion, and he called it a foreign aid package and said that our sub-

mission was going to be nothing but three meetings and three con- B

ferences and summarily dismissed us from his office with those
- kind of comments. And, we took great exception to this. It was sim-
plistic thinking on his part and it was demeaning to us as tribal
representatives, when his own staff asked us to come in and pro-
that to him. So, we were very concerned about that behavior.

e hope, and he’s indicated that he would meet with us in a ra-
tional kind of way, and we certainly hope he does, but if he’s going .
to continue to treat us in that fashion, it would be difficult to carry
on a sane conversation or a logical, reasonable conversation wit
the gentleman. o

The CHAIRMAN. If the Congress should decide to involve itself in
the resolution of this problem, one of the key decisions that we will
" be called upon to make will relate to the price tag. You have indi-
cated that the appropriate price in 1951 was $59 per acre.

Mr. McLAuGHLIN. The price that we determined at the taking
time, 1959 is when the ’?apers were signed. o
~ The CHAIRMAN. 1959?

Mr. McLauGHLIN. Yes; the negotiations started in 1959, when
glex sent the team from the Bureau of Indian Affairs and Corps of

ngineers.

e CHAIRMAN. You maintain that amortized would come up to
$300 plus million? :

Mr. McLAuGHLIN. Yes; we utilized Treasury rates in amortizing
it from 1959 to today. The price per acre, just off the top of my
head, in 1959, we estimated approximately $60 million, so you
would divide 56,000, so the price per acre would be about $1,000 for
the true loss. v

Let me also comment, and this is very interestinf. When the
Corps of Engineers—we went back to them 10 years later in 1969
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to lease, you know they do practice—they have an enterprise, they
administer power, they sell it, they lease land, they get revenue for
- that. And when the tribe went back to establish an economic
project in what is called the taking area, the land that they pur-
chased for just compensation for $36 from us, 10 ]years later we -
- went back to negotiate to put in a recreation facility. And, they -
valued that land at $5,000 an acre. And, they were going to lease it
to us based upon the capitalization of a $5,000 per acre price. So,
~ they clearly know the value. I mean, 10 years later theﬂ' valued it

at $5,000, when they purchased it from us for $36. So, t
know the value of the tractofland. =~

The CHAIRMAN. Well, they know it’s worth more than $59.

-~ Mr. MCLAUGHLIN. Oh, certainly. And, we told them that we
couldn’t afford it and we moved the facility off the taking area
onto a hill on our trust land. We just simply couldn’t afford to %ay ;
their, what we called an unreasonable lease rate for the land that
‘they had purchased 10 years earlier for $36. .

'The CHAIRMAN. If you were in charge of the negotiating team
from the Standing Rock Sioux Tribe, what is the bottom figure that
~ you will not go below? :

Mr. McLAUGHLIN. Oh, I could not—that would be a matter for
- the tribal leaders, the tribal council. I couldn’t say. o

The CHAIRMAN. Is there a bottom number, Mr. Chairman?

- Mr. WHrITE LIGHTNING. I would tend to think that the amount
proposed in our study would be the $361 million would be a con-
servative fugure that we would probably look at. - o

The CHAIRMAN. We will look at that, but I'm also a realist and if
‘T know the Budget Committee and the White House, that would be
rather difficult to fly around here. R

Mr. WHrTE LIGHTNING. We understand that, sir. - :

- The CHAIRMAN. Can you think of another number that might .
fly? I would suggest, if we are to seriously consider this, we will"
have to come ugewith a price tag. That's the first question they’ll
ask me on the Senate Floor. And I don’t want to come out with a
number which is of my own making. I would like to ccme out with
some number that is the result of consideration and determination
by your tribal council. So, I may call upon the two chairmen to se-
riously consider this, and after careful thought, communciate what
you consider to be fair under the present circumstances. :

Mr. McLAUGHLIN. Mr. Chairman, there is a mechanism that one
can go back and, I sup , negotiate on the—our actual just com-
pensation in 1959 was %59,083,000. Well, my recommendation to the
tribe was that we use—tag the amortization schedule to the Feder- -
al Treasury rates. The tribe could consider some other mechanism
to amortize that out into the future. That would be a way that——

The CHAIRMAN. That'’s $59 above what they gave you?

Mr. McLAUGHLIN. No; that was $59 million—they provided
$1,900,000 in just compensation at $35.60 an acre and they also pro-
vided damage money as was discussed earlier, and that was in the
amount of about $3,600,000. So, the sum total they provided to us,
which would be—is subtracted out was $5,251,000. The bottom
figure that still is what our calculation showed remained to be paid
us in 1959 is the $59 million figure. And, then we amortized that
out using Federal Treasury rates, and I'm suggesting that maybe

ey clearly -
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another rate could be applied here. I eertamly wﬂl recommend that
or discuss that with the tribal council. .

Th‘e CHAIRMAN. Mr. Chairman, do you have anythmg further to
state : :
- Mr. WHrTE LIGHTNING. No, sir; we have all the records here——
" The CHAIRMAN. I'll ask a formal question. :
Mr. WHrTE LIGHTNING. Sure. :
The CHAIRMAN. Do you, as chairman of the Standmg Rock Sioux
Tribe, accept and approve the recommendatlons of the Tribal Advi-
sory Council without reservation? . U
Mr. WHITE LIGHTNING. With one exception, sir. The acreage,
- 2,380 irrigable acres identified within the Public Law 99-294, does
" not represent the potential total acreage on the reservation. At the
present time there are ongoing soils investigations that will identi-
_fy future irrigable acreage. That would be the only thing that we
would have a problem with, Mr. Chairman. However, we do agree
. with all of the other recommendatlons made by the JTAC. .
- The CHAIRMAN. Mr. Chairman, I thank you very much and your
associates for waiting this long to testify, but the sub_)ect ‘matter
before us is obviously very important. v
- Mr. WHrtE LIGHTNING. Yes, it is, sir.
The CHAIRMAN. And of major concern to the members of your
tribe. I can assure you that I will make certain that members of

. my committee are made aware of your concerns, and would hope

that we will come forth with a resolution that will please vou, sir.
- Mr. WHITE LiIGHTNING. Thank you, sir.

' The CHAIRMAN. The committee will stand in recess sub ject to the
call of the Chair. The record will be kept open until April 15. So, if
any of you have any additional documents you wish to submit, you
may do so until noon, April 15. -

[Whereupon, at 6:53 p.m., the committee adjoumed subJect to the R

call of the Chau']
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The Garrison Unit Joiant Tribal Mvuory Committee (JTAC) vas established by
" the Secretary of the Interior to exaamine and mske recomsendations with respect
to the effects c¢i the impoundment of waters under the Pick-Sloan Missouri
Basin Program (Oahe and Carrison Reservoira) on the Fort Berthold and Stending
Rock Indian Reaervations. The Secretary's action implemented a recommendation
dn the Final Report of the GCarrison Diversion Unit Co-tuion (CbuC)
established pursuant to Public Lav 98-360, Section 207. : . . -
_ The Secretarial Charter which uubluhed the JTAC (a copy of which 4s
. included in the appendix) directed and authorized this Committee to examine
md make nco-cndltlou wvith rupcct to the fol.lovlng itm.

Item 1. Tull potential fot irrigation on tlu Fort lcrthold and Snndiug
. ' Rock Indian Reservations, :

mﬁ_z._ Need for finsncial asaistance !ot‘on-!aﬁn dcvoloplcnt costs,

Iﬁpn 3. Developuent of the shoreline ncrutlon potontul ot Lake
- Sakakavea and Lake Oshe,

Iten 4. Return of excess lands,
Iten S. Ptotcction of reserved vater ughu.

Item 6. Funding of all itens fton the Gutuon Diversion Unit funds, u
. “authorized,

Item 7. chlacncnt of {nfrastructure lolt by the creation of Garrison -
) Dan and Lake Sakakavea and Oahe Dam and Lake Oshe,

Item 8. :Preferential rights to Pick-Sloan Hiuouri kivct Basin Power,
Item 9. . Mdlitonll ﬁnanchl conpensatton; ard
Itea 10. Othcr iuu tho cosmission nny dul app:opua:q.

‘The Committee held huuul on the Standing Rock Reservation and thc Fort
Berthold Reservation as wvell as several hearings in Bismarck, North Dakota, to
receive testimony and evidence. The Comnittee, during the process of the
hearings, vas made avare of the accuracy of the observation of the GDUC that
"%, .« . the Tribes of the Standing Rock and Fort Berthold Indian Reservations
bore an inordinste ahare of the coat of implementing Pick-Sloan Missouri Basin
Progras mainstream reservoirs."” See Final GDUC Report, Appendix F, P.57.

This report includes findings and recommendations which undertake, as the
GDUC recosmended, "to find wvays to resolve inequities” borne by the trides.
The findings and recommendations relating to the two reservations are not
identical due to differences in their respective circumstances. Nevertheless,
some of the effects of implementation of the Pick-Sloan Htuoutt luin Program

vere common to both reservations. '
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1. The Indians vere not only unwilling to sell their land, but ltmgly
: opposed the taking of their lands.

2. The Indians felt intimidated by the fact that construction on tha
dams began before Indian lands vere acquired. They then felt that
the taking of their lands vaa inevitable. .

3. During the negotiation phases, assurances vere given expresaly or by
implication by various Federal officials that probless anticipated
by the 1Indians would be remedied. The assurances raised
expectations vhich, in many cases, were never fulfilled. - .

4. The quality of replacement homes was inadequate in many respecta,

) but most notably with regard .to insulation and  constru’fdon
necessary to meet severe climatic conditions. The deficiencies, in
many cases, resulted in inordinately high heating bills.

5. In the words of GDUC, the Indian land taken was, “prime river
bottonland" and the most productive parts of the reservations.

6. The quality of life enjoyed by the tribes on the river bottoalands
has not been replicated in the areas to which they were resoved.
The dramatic rise in the incidence of stress-related maladies and -
illnesser following removal of the 1Indians is circumstantial
evidence that there is a casual relationship between these effecn
and the reuaval.

7. The Indians intensely !’eel that they were not juatly conpensated for
the taking of their hnds and related benefits by the United States. -

8. und acquhiuon pucuce of the United States was to acquire land
- in rectangular units. This practice with respect to Indians and
- non-Indiana vas to acquire all lands below a specific elevation by
rectangular survcy, metes and bounds. This resulted in the taking
of a substantially larger area of Indian land. ’

A surmary of the undinglband recoemendations vith respect to each reservation
follows:

A. FORT BERTHOLD INDIAN RESERVATION

Items 1 & 2. Full Potential For Irrigation and Hnancul Anlannce “Tor
On-Fara Development Costs.

'Developnenz_oi irrigation on remaining 'l'ribal lands would reduce the Tribes
loss of their economic base and good farmlands. Reconnaissance-level studies
suggest that up to 107,000 acres could be developed. The first step of this
development is 30,000 acres and should be an integral part of the Garrison - -
project and should be included 1in any Garrison ' funding authorization
legislation. In the event that the Garrison funds are not used, the Tribal
project should still be built. Costs should be deferred by Leavitt Act
provisions. On-Farm costs asaociated with the irrigation project should be.
lncluded as capital costs and deferred by Leavitt Act provhlonl.
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Itens 3 & &. Development Of Shoreline Recreation Potential And Return Of
Excess Lands.

The Army Corps of Engineers (COE) took lands up to the elevation of 1854 msl
and other lands above this elevation for the operation of lake Sakakavea

- becausc land ownership is based on a rectangular grid. systes. Thus, a
considerable asount of land above this maximum position level of the reservoir
is managed by the COE. The tribes contend that this excess land is not oeeded
by the COE. The COE on tha other hand, insists that all the land is required
to operate the reservoir aod assure public access. There is considerable
potential for recreation development as well as existing fscilities on Lake
Sakakavea. The Three Affiliated Tribea would 1like to. develop docks,

" campgrounds, resorts, picnic areas, boat ramps, etc., along tha lakeshore as
part of a Tribal economic enterprise. The former Indian lands comprising the
present excess lands and the shorelands should bc tutotcd to ths tribes
subject to easements for project purposes.

Item S. Protection Of Peserved Water m;hn. '

The tribe's right to water will be protected in a significant and beneficial
sanner by utilizing vater on the irrigation project and sunicipal, industrial
and rural systea described in the report. The quantificatfon of other uses
should be carried out in coopcution with the tribe..

Item 6. Funding Of All Iteu }'to- Garrison Diversion Unit Funds.
See Items 1, 2 and 10. ‘

Item 7. chhce-enc Of Infrastructures Lost By The Creation ot The Carrison
Dam and Lake Sakakavea. - v » C o veese e eess s s

The tribes are entitled to the replacement of infrastructure destroyad by
Federal action: health care facilities, school dormitories, a bridge for
access betvean the communities and the central facilities, and adequate
secondary. access roads. The raplacement of a primary care in-patient hulth
. facility and out-patient services is daemed to be urgent and critical.

Item 8. Prenrenthl Rights To Pick-Sloan H!nouri Baain Pm't.

The Cosmittee received a considerable asount of tastimony that Tribsl mesbers
vere led to understand that they were to receive preferential rights to
Pick-Sloan Basin powver (some witnesses testified no-cost pover was promised)
to provide for lost fuel sourcas. That understanding is borne out by the
history of the taking leghlluon. Preferential rigbt to such power should
not exceed 10 u.nutts. : : i :

Item 9. Additional Financial Cgpensation.

The tribes. élutly vere not compensated in an asount calculated by ‘a
methodology vhich &ccounted for the unique circumstances and values taken froa
the tribe. The Committea received testimony from two economic experts who
utilized methodologies designed to account for those unique circumstances and
values. Utilizing both formulas for tha Fort Berthold Reservstion results in
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cbopenntlon due between $178.4 million and “ll.l million. Tha tribes can be
fairly cospenaated only by determining the value of interests taken by uaing a

formula such as that provided by the economic experts. The cosmpensation, in-

any event, should not be less than the lower ssount determined by the
forsulas. Per capita paysents are not recommended. -

Item 10. Other Items Which The Committee Deemed lggortent. _

A cowplete municipal, industrial and rural wvater system is essential 1if the
tribes are to rcalize economic growth.:. Powver requiresents for water ayatem
fall under item 8 above. Some funds have been authorized in HR1116 of the
99th Congress, but more funding 1s needed to complete the aystems. - Credit
interests need to be transferred fro. the l"at-ers llooe Adlinistruton to the
Bureau of Indian Affairs. : : . .

B.  STANDING ROCK SIOUX INDIAN RESERVATIOH .

Itema 1 & 2. Full Potenuel For lrriptton And l-'tneneul Assistance l‘or
On-Farm Development Costs.

Development of irrigetlon' on reﬁlning ‘trlbei lende vould reduce the Tribes "

loss of their economic base and good farmlands. Four -irrigation projects are
" recommended for construction initially. This development should be an’

integral part of the Garrison project and should be included in any Garrison -
-~ funding authorization legislation. In the event that the Garrison funding 1a " -

not used, the Tribal projects should stﬂl be built. Costs should be deterred
by Leevut Act provisions. ’

Itels 3 & 4. Development Of Shoreline Recreeuon Potentul And  Return Of

Exceas Lands.

‘The COE took lands up to the elevation of 1632 msl and other lands above this
* elevation for the operation of Lake Oahe because land ownership is based on a
rectangular grid system. Thus, a considerable amount of land above this
maximun position level of the reservoir is managed by the COE, - The tribes
contend that this excess land is not needed by the COE. The COE on the other
hand, insists that all the land is required to operate the reservoir and
assure public access. The Standing Rock Sioux Tribes would like to develop
docks, campgrounds, resorts, picnic areas, boat - ramps, etc., along the
lakeshore as part of a Tribal economic enterprise.  The former Indian lands
cooprising the present excess lands and the shorelands should be restored to
the tribes subject to easenments for project purposes.

Item S. Protection Of Reserved Water nghts.

An initial step to protecting the tribe's right to water results from
utilizing water on the irrigation and wmunicipal water supply projects in the
report. The quantification of other uses should be carricd out in cooperation
with the tribe as they may request.
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Item 6., hmdini Oof All ltm !ro- Garrison Diversion Unit Funds,

See itens 1, 2 and 10.

Item 7. Replscement Of Infrastructures Lost lv The Creation Of The Oahe Da-
And Lake Oahe.

: ‘lhe Federal action cauaed a loss of infrastructure includlng roads, housing,
rodeo arenas, race tracks, savmills, and momments. The Committee notes the

_.need for veatherized and improved housing to.repair and replace the inadequate
facilities provided to the families relocated. Resedies for the loss of
infrastructure are provided in the section on Additional Financial
Cospensation. : ) :

Item 8. Preferential lfghn To Pick-Sloan Missouri Billn Power.

The Committee received a considerable amount of testimony that Tribal members
wvere led to understand that they were to receive preferential rights to
Pick-Sloan Basin pover (some witnesses testified no-coat pover was proaised)
. to provide for lost fuel sources. That understanding {s borne out by the
- hictory of the taking legislation. Preferentul right to such power not to
exceed 15 megawatts should be provided.

Item 9. Additional F!nanc!al Congenntlon.

It 18 clear that the tribes were not compensated in an amount derived from a
methodology which accounted for the unique circumstances and valucs taken from
the tribe. The Committee received testimony from two economic experts who
utilized methodologies designed to account for those unique circumstances and

values. Utilizing both formulas for -the -Standing Rock Raservation results in

compensation due between $181.2 million and $349.9 million. The tribe can be
fairly coompensated only by determining the value of interests taken by using a
formula such as that provided by the economic experts. The compensation, in
any event, should not be 1less than ‘the lover amount determined by the
formulas. : :

Item 10. Other Items Which The Comlttee Deemed Inpornnt. 2

A complete municipal, industrial and runl vater system is essentizl if the
tribes are to realize economic growth. Power requirements for water systecs
falls under item 8 above. Some funds have been authorized in HRI116 of the
99th Congress, but wmore funding is needed to complete the system. Credit
interest needs to be transferred from the Farmers Home Adwministration to the
Bureau of Indian Affairs., The tribe urges that an "Indian Desk" be

established wirhin the organization framework of the Corps of Engineers to -

deal specifically with Indian problems. Hunting and fishing rights of the
Standing Rock Sioux Tribe need better protection and entorcement by Federal
authorltles.
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11 RECURMENDATIONS
A. FORT BERTHOLD INDIAN RESERVATION

Item 1. Full Potential For Irrigation.

Although 107,000 acres have been identified aa potentially irrigable, the
Secretary should proceed immediately with the construction of the two -

irrigation projects, Six Mile Creek and Lucky Mound. These projects should be
regarded as the first phase in the full development of the irrigation

potential of the remaining landa of the Fort Berthold Reservation. The

Secretary should also submit proposed legislation to Congress that would allow
all capital costs, including on-farm development costs to be deferred under
the Leavitt Act. This proposed legislation should further provide. for: the

enlargement of the above refereuced irrigation projects to 30,000 acres, as .

" recommended by this Commisaion; land acquisition costs associated with the
purchasing of all fee patented land in these areas to be treated as project

costs; the BIA or Bureau of Reclamation to operate, maintain and replace the .

structural components of the project at a cost to the Tribal government, or
its members, based on ability to pay; and intake and sprinkler pressure
pumping power at preferential Pick-Sloan power rates for both for these
projects. ) o . ' :

Any fee land acquired for Tribal 1rfigazlon projects must be from uilling :

sellers at fair oparket value. Land should be acquired under the rules
established by the Department of Interior to ensure the protection of the tax
base, school system, etc. The Secretary vill be responsible for agreements
for payments in lieu of taxes, where appropriate. -

1tem 2. Financial Asslstahcé Fory Oln-l"nm‘ Developzent Costs.

On-farm development costs should be’ inciuded in the capital cost of
development and deferred under the Leavitt Act. o

Item 3. Development Of Shorelinc Recreation Pbtentiai.

Former Indian shoreline land and excess land should be returned to the Tribes,
subject to flovage easements to protect U.S. Army Corps of Engineers (COE)
administration and project needs and also subject to valid private lcases.
Such private leases should not be reneved but upon expiration, will include
salvage rights and fair compensation for the loss of percanent improvements
not subject to recmoval.

Iten 4. Return Of Excess Lands.

See Recormendation 3.

Item 5. Protection Of Reserved Water Rights.

The Committee recocnends the full developnent. of irrigation and wvater systecs
to utilize and protect reserved vater rights.
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Item 6. Punding Of Items From Garrison Diveraion Unit Funds.

Partial funding of the irrigatiom project (15,000 acres) in item 1 and partial -
funding of the municipal, industrial and rural vater systeam in ites 10 should
be amesodments to the authoriszation in HR1116 . of the 99th Congresa (820 s
aillion hn been authorized in HR1116 for Rural Water Systess).

Item 2. lcplaceunt Of Infraatructure l.nlt By The Creation Of Carrison Daa
And Lake Sakakavea. .

'm !ollovtn. hcultlu ahould be constructed to replace 1u£nl:tuctuu loat'

a. A primary care ip-patient health facility and out-plucnt
scrvices to meet the epecial health care needs of the tribe.
This 1s an emergency need that should be pursued immediataly.

b. A bridge over the lake at the old Iu;huy State Route 8 sbould
be constructed.

c. Dormitory annexea to two school facilities (Mandaree and White
Shield) on the reservation for students presently attending
off-reservation boarding schools should be constructed.

d. - The grading, and other such routine maintenance, of all Tribal
gccess roads from homesites to main travel routes ahould be
made a routine part of the BIA program.

e. Housthg should be wveatherized and improved to repair and to
replace the tnadequltc facilitiea provided to the familiea
relocated.

Iten 8. Pretcunce Rights To Pick-Sloan H!.uduu River Basin Pover.

The Secretary, in consultation vith the Secretary - of Energy, should make
available to the tribe an allocation of preference powver sufficient to meet
energy related needs of the reservation as the result of the relocation. -
Further. the Secretary, if necessary, ahould propose draft, legialation to
Congress providing for an allocation of preference pover to meet the Tribes
full load demand for the above referenced purposes not to exceed 10 megavatta,
Thia proposed legislation should also provide the necessary authority for the
delivery of euch pover at no coat to the tribe except operation and
saintenance costs to retail distribution facilities should be based on ability
to pay. This legislation should also provide that any third party provider of
such pover to the tribe will not lose any allocation of preference powver or
othervise be pecuniarily dazaged by reason of any such allocation or delivery
of preference pover to the tribe. Power needs for irrigation and water
systens are in addition to the 10 megawatts. )

Item 9. Right To Additional Financial Compensation.

The Secretary should subait drafe legislation to Congress that will ensure
that the tribe 1is adequately compensated, either in cash or 4n-kind,
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consistent with this Committee's findings and conclusions. The tribe is
entitled to a sum in the range betwveen $178.4 million and $411.8 million as

the substitute, or replacement, value of their economic base that was taken as

the site for Lake Sakakawvea. The compensation should not be less than the .
lover of the twon amounts. : )

"Item 10." Other Items Which The Comaittce Dee-éd Important.

a. In addition to the authorization contained in House Resolution 1116 of

) the 99th Congress, the Secretary should seek authorization and proceed
frmediately with the construction of a cosplete municipal, industrial and
rural wvater supply system, as described in this report, to protect the
health and other interest of the Tribal population. The proposed
legislation should also provide that the Bureau of Indian Affairs or the
Bureau of Reclamation operate and maintain an efficient metered system at
a cost to Tribal people not to exceed $10/month/household for 10,500
gallons per month. Uses in excess of 10,500 gallons per sonth will
additionally be charged at the same rate. Further, pover is to be
supplied at the Pick-Sloan Missouri River Basin Program preference power
rate. . (Note: There 18 $20.5 million authorized in HR 1116 for rural
vater systems). :

b. The Secretary is requested to take action that would provide for the’
transfer of the interests of agricultural and ranch related lenders on
the reservation from the Famers Home Administration to the Bureau of
Indian Affairs Credit Progran at fair market value of the interest in the
land encusbered. N '

B. STANDING ROCK SIOUX INDIAN RESERVA'HON .

Item 1. Full Potential For Irrigation.

The Secretary should proceed immediately with the construction of four
irrigation projects, Miscol, Porcupine, Black Horse and Little Eagle Units,
vhen authorized. These projects should be regarded as the first phase of the
full development of the irrigation potential of remaining lands on the
Standing Rock  Reservation. The Secretary should also - submit proposed
legislation to Congress that would allow all capital costs, including on-famm
development costs to be deferred under the Leavitt Act. This proposed
legislation should further provide for: 1land acquisition costs associated
with the purchasing of all fee patented land in these areias to be trcated as
project costs; BIA to operate, maintain and replace the project at a cost to
the Tribal government, or its wmembers, after construction to be set in
accordance with ability to pay; and furnishing prefcrential Pick-Sloan power
rates for both intake and sprinkler pressure pumping for this projects.
(Note: wunder P.L. 97-273, the Standing Rock Sioux Tribe beclieve they have
preferential power rights).

Item 2. Financial Assistance For On-Farm Development Costs.

On-fara development costs should be included in the capital cost of
development and deferred under the Leavitt Act.
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Item 3. Melognt of Sﬁorellne Recrestion Potentisl,

Former lodisn shorelina 1lsnd snd excess land should be returned to tho'trlln.v
subject to flovsge essements to protect U.S. Army Corps of Engineers
adainistration and project needs snd subject to vslid privste lessas.

Item 4. Return Of Excess Lands.

See Recommendation 3. In addition, the Standing Rock Sioux Tribe should have
. tha authority to eet grazing rstes on forser Indian lands for taking srea
peraittees equivalent to rstes established for Tribal lands until both excess
and shoreline lands have been returned.

Item 5. Protection Of Reeerved Water Rights.

Tha Committes recommends (ull developunt of irrigstion and vntlr cyltn to
utilize and protect reserved water rights.

Itenm 6. l’\mdtn; Of All Items From The Carrison Diversion Unit Fundl.

The Secretary should fund those projects in item 1 snd lO from the Garrison -
authorization blll (MR 1116) that the Secretary deems nppropthte.

ltem 7. Regllcelent of lnftutructute Lost By The Creation Of Oahe Dam And
Lake Oahe. .

The following infrastructure was lost to the Standing Rock Sioux Tribe as s
result of the creation o( Lake Onhe'

190 douutc vater system . -
50 ranch wvater syatem
55,944 acres of land :
22,000 acres of riverbed
95 miles of main road -
24 niles of private road -
190 housing units
3 rodeo srenas
2 race tracks o
J savmills

‘These items are covered either directly or indirectly in uei 9, Additional
compensation. The Committee 4is recommending a reservation-wide econolic
developuent approach, rather than ad hoc compensation of the above.

Isel 8. Preferential Right To Pick-Sloan Missouri River Basin Power.

The Secretary, in consultation with the Secretary of Energy, should make
available to the tribe an allocation of preference power sufficient to meat
their full load desand for domestic and sunicipal purposes. Further, the
Secretary, 1f necessary, should propose draft legislation to Congress
providing for an allocation of preference pover to meet the Tribe's full load
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demand for the aboved referenced purposes not to exceed 15 megavatta. Thia
proposed legislation ehould also provide the neceasary authority for the
delivery of auch power at no coat to the tribe except operation and
maintenance coats of retail distribution fecilities should be based on' ability
to pay. This legislation ahould also provide that any third party provider of
such pover to the tribe will not lose any allocation of preference pover or
otheruise for pecuniarily dapaged, by reason of any such allocation or
delivery of preference power to the tribe.

Ite- 9. Right To Additional Financial Compensation.

The Secretary should aubmit draft legialation to Congress that will ensure
that the tribe 4s adequately compenaated, either in cash or in-kind,
~consistent with this Comnittee's findings and conclusions. = The tribe is
entitled to a sum in the range betveen $181.2 million and $349.9 million. As
the substitute, or replacesent, value of their economic base that was taken as
the site for Lake Oahe. The compensation should not be less than the lower of
the twvo amounta. That such compensation ia to include restoration of forests
‘and timber pronduction, wildlife habitat, fruits, herbs and medicinal, and
other plants and other restoration of vegetation, all of which wvaa lost to the -
Oahe Reservoir. That such compensation is also to include developlent of
shoreline recreation protection.

Iten 10. Other ltens uhich The Cozmittee Deemed Important.

a. In addition to the authorization contained in House Resolution 1116, the
Secretary should see% authorization and proceed immediately with the
construction of a complete municipal, industrial and rural water supply
system, as described in this report, to protect the health and other
interest of the Tribal population. The proposed legislation should alao

" provide that the Bureau of 1Indian Affairs operate and maintain an
efficient mctered system at a cost to Tribal people not to exceed
$10/month/household for 10,500 gallons per month. Further, powver 1is to
be supplied at the Pick-Sloan Missouri River Basin Program preference
pover rate. (Note: There is $20.5 million authorized in HR 1116 for
rural water systems). : ‘ :

b. The Secretary is requested to take. action that would provide for the
transfer of the interests of agricultural and ranch related lenders on
the reaervation from the Farmers Home Administration to the Bureau of
Indian Affairs Credit Program at fair market valus of the interest in the
land encumbered. '

c. An "Indian desk” ahould be established within the Washington Headquarters
of the U.S. Ammy Corps of Engineers. This office would deal with the
numerous Indian concerns resulting from the Missouri River Reservoirs
including, but not limited to, water level fluctuation; leasing shoreline
land to non-Indiana of, and other former Indian lands administared by the
Corps, to non-Indiana; rescrved water righta, etc.

d. The rights of the Standing Rock Sioux Tribes to hunt and fiah within that
part of Lake Oahe within the exterior bounderiea of the resarvation -
should be vigorously protected by Federal authorities through additional
game vardens wvho shall pursue prosecution of violations.
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PREPARED STATEMENT OF HON. BILL BRADLEY, U.S. SENATOR
::gﬂpgs:RJERSEY AND CHAIRMAN, SUBCOHHITTEE ON WATER

Passage nf lastICOthenn' Garrison Diﬁersion Reformulation
vAct of 1986 focused‘public attention on_the need to address -
contemporary water needs in Ho:th Dakota and the appropriate
'Pederal role. The Act authorizes and directs the implementation
of certain recommendations made by the Garrison Diversion Unit
Commission.‘ The Garrison Diversion Unit Reformulation Act of
1986'uas‘the culmination of years of effog; between the State of
North Dakota, envitonnéntalists, would;be water users.‘nnd the‘

- Congress. The Act foréibly hroughﬁ changes in decades-old
planning and think!ng in order to bring a modern vision to water

resources development in Horth Dakota.

It was not an easy task -;’andbthe_effozt is far from

complete.
That is why we are here today.

As all of you know, the Garrison Unit Joint Tribal Advisory
Committee was established by the Secretary of the Interior
pursuant to a tecommendation of the Garrison Diversion bnit
Commission. The Advisory Committee was specifically charged with
examining and making recommendations with regard to the Tribes of

the Fort Berthold and Standing Rnck Sioux Reservations.
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~As submitted to the Secretary of the Interior on May 23,
1986, the Advisozy Committee's report ptbvides’a éomptehensivé-'
‘ftamewoik dpdn which to redress the wrongs of a past genetatjonf
In tesﬁtospeét, it is. incredible to me that the needs of the |
people of the Standing Rock and Fort Betthoid.nesetvations were
not given greater attentiqn'by the Congress when the Hissouti
River main stem dams were built. This hearing is an iméoztant
first step in givin§ due .recognition to the burdens inflicted on
the Tribes $y'the Pick—sloﬁn Program. This recognition js long
overdue. Just as we btbugﬁt'thevGattison'Divetsion Project into
the context of contemboréty resource development, thereby
fulfilling the ptomise'of a past generation, so must we recognize
our obligations to the péople of the Standing Rock and Fort ‘

Berthold Reservations.

Hahy of the tecommendatiohs contained in'tﬁe Cpmmitfée'sv‘.
report are preliminary at best. It.is up to the Congress,
working with the Tribes, the State of North Dakota, and the
Administration, to determine those options and actions which will
best serve the needs of the Tribes while meeting our National ,
obligation; ’

As Chairman of the Subcommittee on Water and Power, I can
assure you that the recommendations of the Committee and your
comments here todéy will receive most careful consideration. It
is essential that any water resource development undertaken on
the Reservations not be viewed solely as compensation for past
omissions, but rather as a lasting investment in a resource and a

people.
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PREPARED STATEMENT OF HON GEORGE. MILLER, MEMBER OF
CONGRESS FROM CALIFORNIA, AND CHAIRMAN, SUBCOM-
MITTEE ON WATER AND POWER RESOURCES COMMITTEE ON

' INTERIOR AND INSULAR AFFAIRS :

" Mr. Chairman, I appreciate the honpit.lity you ahd Senator
Johnston have shown in 1nv1t1ng the Subcommittee on Water and
Power Resources to participato in today 8 joint hearings on the
recommendations of the Garrison Unit Joint Tribnl Advisory

Committee.

Mr. Chairman, I ask unanimous consent that a copy of a

'~ photograph taken on Muy 20, 1948 be included in the record of

today’ s.hearing. The photograh which is found in Marc Reisner's
book Cadillaé Desert, tells a poignant story about the manner in
which our government has treated Ihdian tribes. The caption for
this picture in Reisner's book reads as.fo;xows: :

George Gillétte, chairman of tﬁe Fort

Borthold Indian Tribe Business Council, weeps

as he watches Secretary of the Interior J.A.

Krug sign a contract whéreby the tribe sells

155,000 acres of its reservation's best 1land

in North Dakota to the government for the

Garrison Dam and Reservoi: Project on May 20,

1948. Gillette said of the sale: "The

members of the Tribal Council sign the

contract with heavy hearts . . . Right now,

the future does not look good to us.*”
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Mr. Chairman, fho bleak predictions of Chairman Ginebttov in
1948 have all ‘too sadly come true. The Three Affiliated Tribes
of Fort Berthold have never recovered from the economic and
social destruction of their reservation ca@sed by tho '
construction of Garrison Di-. Similarly, the Standing Rock tribe
was wtbnged and cheated for the construction ot'thé Oahe Dam and

Reservoir.

The roﬁoit of the Garrison Unit 'Joint Tribal vAdsvis'ory _
Coamittee clearly documents the failure of our government to
adequately compensate thase tribes. I compliment the Members of
the Committee for their hard work and sound judgement. I also
would like to exbroaa -y app'rocia‘tion to'hnn Zorn and Norman
tivermore, who devoted extra time ahd attention to thj.s nat_:ter
during their service on the Garrison Diversion Unit Comiasidn in

1984.

Mr. Chairman, I look forward to this opportunity to hear

from the tribes and our other witneases this afternoon.
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Geurge Gillette, chairman of the Fort Berthold Indian Tribe Business Council, weeps as he’
watches Sceretary of the Interior J. A, Krug sign a contract whereby the tribe sells 155,000
acres of its reservation’s best land in North Dakota to the government for the Garrison Dam -
and Resenvoir Project on May 20, 1948. Gillette said of the sale: “The members of the Tribal
Council sign thecontrat mxh heavy hgarls. ... Rightnow.thefuturedoesnot lookgood to
us.” . : -~ (AP-Wide World Phutos)

Formorethanfiftyycars, lhc tiny man-made rivcr inthe foreground, theGranite Ree[Aque-
duct of the Central Arizona Project, has been viewed by Arizonans as the one thing that can
save them frum oblivion. In the next century, however, as seven states suck up their full
share of thefeckless andoverappropriated Colorado River, theaqueduct may runasempty
as the diversion canalon the right. {Bureau of Reclamation)
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PREPARED STATEMENT OF ANN A. ‘ZORN

‘TamAna A, Zorn. T reside in las Vegas, ‘levada, In the fall of
153L I was prj.vneged'to‘*aerve as a memhar. of ‘the Secnury's Garriaon

— -
ey

' T‘iversicn-'tnit. Qomisaion. I very much amuciate the opportunity t.o
come berore you t.oday. : ’

The Gar'-lson Cm:ussion erort ucomized that earlier "ederal
moral and legal comittnent.s to MNorth Dakota and the Indian tribes |
affected by the Garrism and Oahe dams had not been net. Hr. ‘Womm
Livermore and I were the co-n.i.ssioners most 1nstm~xentn1 :ln calling for
the creation of the Joint mm Advisory Cmmit.toe to examine the
Indian issues in greater déuﬂ t.han we were able to do, I support
the conclusions and recormendations of thebJ‘Mc report of !'ay, 196,
and T would like to toll you why I felt so stronply that JTAC should
be created, | _ |

The testimony and backgmund infomticm rathered by the uarrison ‘ '
Corrrission made it clear that thex-e vas a federal obligation to Yorth
Takota for the-sacrifice of the Hissouri River bottom lands, It was also

. Cclear that the Indian citizens of ‘orth D&ou shculdcrcd a substantial
portion of that sacrifice, R11 of the bottom lands (more than 150,000
acres) belonging to the Three Rffiliatéd Tribes were inundated by the
watars tehind the farrison dam and these acres constituted more than

one third of all the land under Lake Sakakawea.
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'rhe bottm hnda in the "'l'aldng Am" ware not Just land o\med
by, the tribes = they were the econoudc .;;;'Jmu b;m; or t.ha tribes,
. The uplanda ofrcred as "in J.'leu" hnda cauld not. be comted u equivalent
“to the bottom h.nda foz'-’t'hey conld not aupport the same type ot mching
and ngricultunl econory which the bottom lands provided, $6% of the
families of the Ft'. .%érthold reservation J.ived along the river and
had to be relocated. ;J"aps Show a conce.r_n_tx:!_t.@on of hames in the bottom .
~ land area berore the 'dln.us built _tmt there is-.q widely dispersed pattern
of res idence after the peopla were moved to the uplands,
Unlor’unately, there does not seen to be any "in lieu" solution
for the social traunh these fud.l_ies nnd the tribes experienced when:
relocation scattered a prefibusly concentrated and cohesive settlement;
. #hen schools, hospithl, andvhenlth services 'disa’ppeared or d:lminished, '
when distances between tuﬂ.lies: and rﬂenda were magnified by'thev loss
of bridges and rcads, A reasonabiy self sufficient cammnity of people =
was turned topsy=-turvy and ieff. fo righf. itself without -b the promised . . ’
assistance or means of establishing § new econamic base forthcomdng, S
Srall wonder the pre=iarrison dam unemployment rate was v.;mly SS to 6‘ e
but today has risen to 70% to 80%, | o
Mr. Livermore and I took™the opportunity to visit the reservations
in Decerber of 196l I» spent the daylight hours of Tecemter 12th
scéinz some of the Ft, Rerthold reservation by car and ruch of it from
the air, I met with tribal elders, talked with penple who are runnine
+he tay to dny programs at tribal headquarters, and listened to t.h'e
exﬁeriences of those who had lived the story. When we laft Minot for

the lonr drive to the reservation I knew from the crunch of the
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' grmmd underfoot that t‘xe temperature was close to zero, The snbia
.covcx-ed landsrane reminded me-a little of’linconsin or !e.' tampshing, '
- But I al.,o leamed of folks who had to choose betucen telephones and heat

dunng the lone_wint,er... More oftcn thun not they optec -for *hc

) heat and had to forego the s«:fcty net of the comunica;j.on line ,

: ‘Iiewing' the .rgservation from the air,' my_guidcs pointgd cut f;hﬂ old .
townsites and bridge ;locations that were now iﬁu_ndntéd. .\.nu I saw

how the iand areas wei'b‘divided by the lake u.tei-s. “"ou can' t :;et there
!‘x-o-x Here" is the onl_,' way to deséribe the i'-nact on t.he criticnl v
transpo"tation systen. I wondered briefly why t‘xc tri‘-cs cid no‘ ’
utilize the rocreational potential of t.!'e lonr ahO!‘Ch"‘c snreaa out.

telow us - =until T learned that the trites hnc not ontions t}'ere, tut
others did, :

In searching wy niﬁd for a personall experience which I .co'.:lé
relate to .impac_:t of the Garrisb_n dam = some comparable occurance
that woulé help me unc‘éfstand « the closesf I coule cé:.'.e ansb to
remember the destructive nature of i1l ﬁlahhed. l‘reeuziys which diviéed
and conquered clabknit ethnic neighbofhobds in the %ecw “ku;land area |
uhére we lived in the late 1950's and early 1550's,

I am including with oy statement the short notes from uhi_ch Mre
Livermore and I reported back ;.o our. fellou' commissioners, I am
pleased that there was unanimous aoproval of the incian issues |
reco-mendations 1nc1u5ed in the final report.

Acain, I endorse the JTAC findings-and recormendations. I ask
that you adopt them and trust that implementation will not be too far in

the future,

,PC’G Y‘;,A [ ITL.:...




OBSERVATIONS ON VISITS TO INDIAN RESERVATIONS* _

il s cnopaned — A, '
%e 53500" ? - o

Three M‘ﬂlllted 'l'rtbes of Ft. lerthold ‘ Lt

1
L 2N 2% % 3 ..'l

*»

- prime agricultural lands-lost ~~

'8 towns flooded out S o= s ' -
bridge destroyed, hospital lost, t;lnspottauon netuork decimated
land reduced to 423,000 acres (out of original 12.5 million; much of this

- was lost before 1900, but large amounts of valuable farmland vas given over

to homesteaders in 1910; - Garrison inundated sun agount of reutntng bottomland)
infrastructure inadequately replaced °

New Town stores owned and operated by non-indians

shoreline access denied" to Indfans; but given to non-Indians (for second homes)
authority to develop recreation potential of-ahoreline denfed to Indians;

but boat ‘ramp sold to "a group of doctors"

unezployment before dam: 5-62

unemployment today: 70 - 802 )

alternate dan site had been offered by Indians Jﬁ_, . .

Teew kT el q-‘ﬁ.l 7 dury ecmmic Yobe . Mrzd &“.@0&:“.&—6’
’n-abey&,.a—&l(,,‘r, .. . R

. Standinp Rock Sioux

®

»%»

no help for Corps of Englneeu in relocatlng

(on short notice during severe vlnter)

pitiful relocation of towvns

construction of substandard hoses (small, one-room houses)

inadequate developaent of recreation sitcs

(with excellent recreation sites just outside reservation to the south)
shoreline often consists of mudflats (vhich create dustbowls during dry veather)
excess lands never returned

dravdowvn of Lake Oahe (from combined irrigation from Garrison and Oahe)

would increase mudflats, cause drinking wvater problems, could affect irrigation
Winter's Right Doctrine assures water to Standing Rock Sioux and all other
dovnstrean tribes (Standing Rock 18 one of twenty-six Sioux Nations)

Urge recommendation of Congressional oversight hearings on Indlnn vater rightl
in Migsouri River Basin

* Notes from trip to Ft. Berthold by Ann 2orn and St‘nndlng Rock and Ft. Berthold
by l1ke Livermore; 12-12-84

T4
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PREPARED STATEMENT OF NORMAN B. LIVERMORE, JR.

Thank you for your letter of March 25 inviting me to present
testimony at your oversight hearing which is being held to
consider the recoamendation of the Garrison Unit Joint Tribal
Advisory Coomittee. I regret very much that a temporary
indisposition prevents my appearing before you personally.

My interest in and concern for justice to Indians dates back
many years, but was particularly activated by evidence presented
by Indian Tribes at the Garrison hearings which were held in
Washington and North Dakota in the latter months of 1984.

During the course of these hearings, it became clearly
evident to me that the Indian Tribes most acutely involved,
namely, the Tribes at the Fort Berthold and Standing Rock -
Reservations, were given grossly inadequate consideration in the
then-proposed Garrison Unit legislation. Another Coomission
member, Anne Zorne, joined with me in evincing particular concern
as to the Indians' plight. As a result, she and I took extra
time to visit the Reservations; she to Fort Berthold and I to
both Standing Rock and Fort Berthold.

The conditions observed at one or both of these Reservations
were enough to cause tears. Some of them were:

® woefully 1nadequate housing;

® a tragically shattered road system;

e  inadequate access to the ahorelineé of Lakes Oahe and
Sakakawea; )

® villages destroyed by inundation:

*Statement by Norman B. Livermore, Jr., former member of the
Garrison Diversion Unit Commission (1984); California State
Secretary for Resources (1967-1974):; Transition Team Leader,
Environmental Protection Agency (1980) before the Joint Oversight
Hearing of the Senate Comaittee on Energy and Natural Resources,
the Senate Select Committee on Indian Affairs, and the House
Committee on Interior and Insular Affairsg, March 31, 1987



a major highway bridge rendered useless; and,

countless infrastructures destroyed.

- In addition to these sad evidences of physical s
deterioration, we were made keenly aware of social ttagedies and .
United States Government promises not kept: : :

1nédequate hospital and schooi facilities;

1nexcusable lack of notice of the effects of water
impoundment.

destruction of social structures.

lack of respect for ‘the burial place of the famous
Chief Sitting Bull;

' promises unkept as to water and power rights; and,

grossly inadequate payment for Indian lands condemned .
for the inundation area caused by the dams.

Overall, it appears to me that there have been two
overriding inadequacies involved in the settlement that was
proposed for the two reservations by the original Garrison
legislation:

1.

2.

Compensation proposed for the Tribes. was entirely
inadequate when measured against the economic and
social losses they have suffered. -

In urging the original Garrison legislation, North
Dakota leaders seem to express little, if any, concern
for Indians' problems. Of all the massive evidence the
1984 Commission was presented with, urging. the U.S.
Government to "pay back the debt owing to the State of
North Dakota,” I can recall no evidence (other than
that of Indians themselves) that specifically mention
the Tribes' plight. 1In fact, I recall at one session
when I posed the question, "You say a debt is due to
the people of North Dakota; are not Indians part of the
people?” The answer I got was: “Oh, we are not
concerned about them. They are handled from
Washington."” .
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Mr. Chairman, I have read with approval the May 23, 1986,
Final Report of the Garrison Unit Joint Tribal Advisory . =
Committee, and I hope and trust that you and the Comaittees
seeting here today will recoamend its sdoption in full.

"I have noted Congressman Dorgan's February 28, 1985,
statemsent at the Subcammittee Hearings on the Garrison Diversion
Unit Commission'sReczmmandations, when he said: "I am pleased
to see an underscoring of the fact that we do have a serious
cammitaent to the Indian Tribes, and we can't keep putting it
under tho carpet and vulung avay tto- i¢.”

Hr. Chairman, I would like to emphasize those some
gentiments and strong:l.y urge you to act on then.



 PREPARED STATEMENT OF C. EMERSON MURRY

My . ﬁame is ¢. mfson llugry. ~ At the request of the ‘
Secretary of t“ho- Intitior, I lcrvod as -Chairman of the
Ga‘rrison Unit Joint Tribal Adv_isory Committee cctabiishod to
" examine and make recommendations with respect to the effects
of the impoundment of waters under the Pick-Sloan Hiséouti
Basin Prbgram (Oahe and éarrison Reéervoits) | on the Fo.::t'
Berthold and stahding Rock = Indian Reservations. The
Secretary’s action implementéd a‘ recommendation in the >tina1
report of the Garrison Diversion 6nit Commission .establishod
pursuant to public law 984360, .§207 of the 99th Congress.
The charter and responsibilities of the Committee are
included in the letter of transmittal in the Joint Triﬁal '
© Advisory Committee Report. _ '

The Committee spent many hours and >days_ in public
hearings in the sState of North.Dakota, on both reservations,
and at central points within the State. All testimony was
re_cordéd. The staff of the Committee made an extensive
search of both Congressional and Agency documents ahd

communications, as well as of studies carried on prior to,
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during, and after the conetfuction of the Oahe and Gerrieen,
dams. These hearings, searches, and studies resulted in the
Committee concluding that the GDU Commission was entirely
correct when it stated 'Implementetionvot the Flood Control
Act ot 1944 hed a signiticant impact on Indian tribes in
North Dakota. The COmmieeion received evidence that the'
Federal Government has ‘not provided pronised essistenee to
replace the economic base of the state and tribes.” | |

You will note that the general direction of the
recommendations is to simply replece what was destroyed by
the creation of the two dams so0 that the tribes may obtain'
economic independence. Notreconmendation'calle for a lunpv
sum payment or per capita paymente_to the tribes. |

There is no question thet*the construetion of the -two
dams and the subsequent impoundment of watere destroyed'the .
major economic base of both the standing Rock'end tne Fort
Berthold reservations. The remaining 1lands :of “the
reservations simply could not support the ranching, terning,
and gardening economies that were so important. In the case
of the Fort Berthold reservation, theee activities made it
one of the few, and nerhaps the only, economically self-
sufficient reservation in the country. The lack of timber[
water, and shelter in the up'lend areas to which tribal
members were relocated further affected the economic loss, as
well as haﬁing a major impact on the traditional way of life

and the quality of life for all members. In the case of the
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Fort Berthold reservation, the ;Shylical ‘iso_lat:lon of segments |
of the reservation caunc} by the rising waters qt the
impoundment severed family, tribal, and 'inig:j;tutional support
ties and facilities. The lﬁbldquent .not;ibnal impact of this
abrupt aﬁd radical change cannot truly be quantifiéd; but it
\I:as_najvor, &nd its effect lasts until this dﬁy. |

: '.l‘hi inﬁian- intensely feel that -thej wvere ﬁot
conpensétcd for the .taking of their lands &nd the dosttu_cfion _
of related benefits by the United St_atu. Transfer of title }
to indlan "lﬁndl to the United States was never rcaliy
voluntary, s_inco the Indians felt intimidated by the fact _
that construction of the dns had begun even before Indi&n ;
1ahdi. were acquired. Théy re‘coghiud-b that the taking of :
their lands was inevitable. ‘Assurances given both expressly "
and.bvy implication by'variouﬁ federal otticiah‘that problems ‘
anticipated by the Indians would be " remedied, raised
‘ oxpec_:tations whii:h, in sany cases, were never fulfilled. '

In some instances, not only vasv the existing econoamic
base dostroYed; | but the potential for future expansion of
this economic base was desttand._ For instance, when the |
fertile alluvial bottom lands of the Fort Berthold
reservation were flooded by Lake Sakakawea, the tribes lost
over 40,000 acres of potentially irrigable”iand.' The costs
of developing these irrigable ilndi was only .' a fraction of
the costs required for developing reia:lning tribai lahdl that
are believed to be irrigable. The difticultios of




73
transportation between the divided segments of the Fort
Berthold reservation because of lack of bridges further
erodes the possibility of the extraction of natural resources
such as lignite coal, and the establishment of processing or
manufacturing”industries. ,

‘The Committee found that the ttibes are entitled to be
made uhole for their specific losses fesulting from the two
major impoundments,-and for their loss of economic potential;
Among the. majot tecommendations of the Committee ate'that of
the development of irrigation ‘to suppott the farm and ranch'
economies. the return of excess lands currently held by the
Corps’ of Bngineers beyond = that. required tor reservoir
operation in order to develop a tecreational potential on the
reservation.' teplacement of .infrastructure destroyed by
feceral action_'such as health care facilities, . school
dormitories,“a bridge upon the Forthetthold reseruation to
provide access between communities and central facilities,'
adequate secondary access roads, the replacement of primary
care inpatient health facilities and outpatient serYices, i
access to a reasonable amount of Pick-Sloan Basin power on ai
preferential-right basis: a development: of a municipal
industtial rural and_watet systems: upgrading of replacement
housing in both numbers and quality‘to provide the necessary
level of comfort and as‘teguited by health needs; and the

establishment of a compensation program to the tribes
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consistent with the value of the econonic base that was taken
from them for the impoundnénﬁs_.

In régard to the coﬁpensation 'program for fhe loss of
economic base, two ndf:hods of caléhlation wvere presehted to
and recdghized by >the . Committee as "‘ratiqnal .methods of -

calculéi:ing such compensation. The Committee recom_nénded

.that such genevral compensation program be no less than' the

smaller compensation amount resulting from the appliéatibn of

~ the two methods.

| _I will not attempt to further detail the tihdings and‘ _
recom_end&tions' of th_e COninittee, as I believe them to be
adequately explained uit:‘hin> the Committee Repo.rt.' It is mf ;
understanding that teprésentative;s' of the two ‘ttibes will
present bspecific prograns hnd priorities which are consistent

with the tindings and recomendations of the Committee in

neeting the justitied entitlenents of the ttibes and the :

Indian citizens affected. ,

It is noted that, based upon the initial rep.ort of the
Garrison _Diveréion .Unit commission, that the Garrison .
Dive‘rsion‘ Unit ‘Ret.ornulation Act of 1946 1nc1udéd " an
authorization of __56‘7,'91'0,000' for the development of 17>,580
acres ot‘ ix_:rigation upon the two r‘:beservations‘, 'and the sum of
$20,500,000 for municipal, rural, and industrial 'watet
systems as a partial recognition of tribal and Indian

entitlement resulting from the two dams.
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It is recognized thit thg COsts in neetihg_thesevtribql‘
entitlenents‘is not éméll. I would hote, hquevet, that ﬁith‘
the over $3 biilion of flood control benefits to  lower
Missouri Basin states havé rgsulted:tron the ﬁainstream_dams,
codpled ‘with 1ncreaées in navigation 1benetits of over 3
million tons‘pér year, and the advantagés to'thén'pf,najor'
blocks  of low cost preterence powef, that th@v_cost iot
'attempting to make the two tfibeg whole in avnatériai way is,
‘in fact, moderate. - o v -

I know I speak on behalf of all members ot'ﬁhé‘Joiﬁt_
'Tribal Advisory Committee when I ufge the most serious
éonsideration of the tribal needs and entitlements contained

in the Report, and;in the recomméhdations of the Committee.
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C : PREPARED STATEMENT OF ROSS 0. SWIMMER

Mr. Chairman and meibers of the Committees. I am'pleased to prasent the
: views of the Department of the Interior on the recommendations of the
Garrison Diversion Unit Joint Triba] Advisory Committee. :

Th_e_ Commiztee's report provides a wide variety of proposals for mitigating
*what the Indians of the Fort Berthold and Standing Rock Indian Reservations'
strongly believe are fnequities borne by tnem due to the construction of
the Oahe and Garrison Reservoirs of the Pick-Sloan Program. In our view,
because Congress has taken steps to aadress some of these issues through ‘
the enactment of P.L. 99-294, actions to implement the Committee's -
' recommeudation. should be taken largely in the context of the reformation '
of the Garrison Diversion Unit.

‘The Committee's report addresses ten items and‘provides recommenoations for
each Indian Tribe on each item, This statement addresses each of taose
i tems. Except where otherwise inaicated. the Department has no positnon at
', this time on recomendatiom requiring legislation. ‘

Item 1. Full potential for irrigation on the Reservations. .

P.L. 99f294 authorizes the Secretary of the Interior to develop irrigation
facilities for 17,580 acres of land in the Fort Berthola and Standing Rock
’_Kndian Reservations pending a determination by the Secretary of the
suitability of,the land for irrigation. and authorizes the appropriation of
$67,910,000 for this purpose. The Committee's report 'recommends legisla-
. tion that would provide for irriyation developnent beyond the .17.580 acres
authorized bj P.L. .99-294.. The recomaendation ‘identifies 113,000 acres
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for developlent and would provide for funding capital cosis, ageferral of
their repayment, and establishing preferential Pick-Sloan power rates for

"the irrigation developaent. We have not conducted studies to determine the

irrigability of the additional lands in_ question, or whether the proposed.
development would be econumically justified. In some instances. there are

" alternatives to irrigation development tnat yield a tribe a better return

on i.s water resvurces.

It should be noted tnat the Comnittee based its recoamendation on a finding .

that the lands identified soue fifty years ago in the taking as naving been

suitable for irrigation were greatly urderstated when vieued in the context -

of technological improvements in irrigation since that time.

In any event, additional irrigation development beyond the 17,580 acres
authorized by P.L. 99-294 would require further autnorization by Congress.
We also note that in light of budge’ constraints, the current Department
budget request for FY 1938 does not provide for significant development of
the Indian or non-Indian cdmponents_of'tne Garrison Diversion Project.

Finally, we point out that since the Tribes' reserved water rights have yet

. to be quantified, tne Committee's recommendations for development of the

irrigation poteutial do not necessarily reflect the Tribes‘ full uater :

entitlement. (Thls {s addressed further in our comments on item 5.)

Item 2. Financial assistance for on-farm development costs. The

Committee’s report recommends that all on-farm costs associated with the
irrigation projects be inciuded as capital costs and deferred under the
 Leavitt Act (25 U.S.C. 386a). If it is decided to implement this
recomnendation. PL 99-294 would have to be amended, or other authorizing
legislation enaCted; to the extent that deferral of the on-fam development
costs associated with the Commitcee's recommendations is not already
authorized. . - '
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Items 3. and 4.'_’ Development of shoreline recreation potential of Lake ,

Sakakawea and Lake Oahe; and Return of excess lands. MWe would be

interaested in working with Cong"ress to vest the tribes with an interest and
corresponding management authority in those lands in their respecii\ie
reservations whicn the Corps of Engineers does not need for project
purposes. - Howevér. we have been informed by thé Corpﬁ that it (the Corps)
-currently has no lands excess to project needs. Your Committees miy wish.
to pursue tals matter diectly with the Corps. »

In a related mtier. uhethér the Standing Rock Sioux Tride m'y'lels'e its '
. grazing rights to other parties seems to depend on whether that action is '
allowable under P L. 85-915 which provides that the Tribe “shall be given
exclusive permission, without cost, to graie stock on the land between the . .
‘water level of the reservair and the exterior boundary of the taking area.”
The Comptroller General: has interpreted acts with identical language -
(concerning grazing rights of other tribes) to preclude the leasing of the -
» tribal gnzing right on the basis that 'exclusive peruission' to graze
stock is, in effect, a license and not a rignt. Accordi:ig to the Comp-
trbll‘er General, such a license conveys no fnterest in land but is a
personal: privilege which can only be enJoyéd by the licensee. '(Op. Comp,
Gen. 8-1(2250. July 25, 1960.) Since P.L. 85-915 apparently does not

authorize the Tribe to lease its grazing rights, additional legislation

would be needed. We believe that the tribe should be allowed to lease its -
grazing rights, subject to project purposes and relieve the United States:
from any liability arising therefrom.

Item 5. Protection of reserved water rights. The reserved water rights of

ithe Tribes are not currently quantified. It is possibie for quantification -
to be achieved through negotiatior or litigaticn. We are not aware of any
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erforts underuay either by the State or the Tribes to quantify the resarved

watar rights of -the Tribes.

Item 6. Funding of all items from the Garrison Civersion Unit runds. Many

of the items in the Committee's report are not the subject of P.L. 99-294.
Theresore, P.L. 99-294 would need to be amenced, or other authorizing
legislation enacted, to the extent that the appropriations authorized are
‘inadequate to cover t're Committee's recommendations for tne full
development of irrigation potential on the reservations. as well as the
‘developnent or municipal industrial and rural uater svstems.

Item 7. Replacernent of infrastructures lost oy tne creation of Garrison

Dam and Lake Sakakawea and Oahe dam and Lake Oahe. The Committee

recommends repla'ceunent of lost infrastructures including tnose relating to
health, education, housing. and roads. _He'believé the need for the
infrastructures so‘ identified shouid be evalua:eu bj.the appropriate
Federal agencies and included in the annual program and budget plans for

. each ‘agency, ir appropriate.

With reference to the specitic request that the Bureau of Indian Affairs
provide dormi tories on. the Fort Bertnold _Reservation.' our-figures‘for the »’ ’
current academic year show that only 57 students,"rather than 97 cited inv‘-»
the report, are attending boarding schools. As there are reasons other
" than distance from existing day schools wny studeuts may be ia a boarding
situation, tne number of students who would actually be housed in_ a
doriaitory on the reservation may be feuer. The Bureau would not recommend
dormi tory constructnon in two or inore locations for so few students. While
the initial construction cost is not high, there would be on-going
requirements‘for additional staffing. counseling. programmatic and
operations maintenance support which are not reflected in the report.
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The report requests replacement or improvement of housing as'the'éxisting
homes are not sufficiently insulated. We wiuld note that the hohes'were
built during a time when insulation stand&rds were conﬁiderably balow
current'briétices. ;Thefe are substantial funds availqble for weatneriza-
tion of existiug homes through the Department of Energy and through the oi )
overcharge settlements and the tribes can apply for these funds.

Item 8.5 Prefe}ential rights to Pick-Sloan Missouri River'BasiniPouer.

» The Committee's report recommends that both the Fort Berthold.and the . -

' Standing Rock.Reservations be assured of a firm supply of Pick-Sloan Basin
Program power for purposes of municipal, rural, and industrial water system
(M&I) and irrigation (voth first 1ift pumping power ano power for“sprinklef

pressurizaticn).

" Under P.L. 99-294. tne Forc Berthnolad and Stahding Rocx Reservations are_ '

,'entitled to firm supplies of power for M&I. The Tribes would pay‘the
Westzen Araa Power Administratiun the uholesalé firm power service rate
which isiCUrrently about 7.4 mils per kwh, for M&I power. As to irriga-
tion. unoer P L. 99-294, certain lands on the Standizg Rock Sioux and Fort
Berthold Reservations are authorized for development as irrigatibn areas of
the Garrison Diveriion Project, Pick-Sloah Missouri Basin ProgrQn. and
therefore are éntitled‘to arim 5uppiy of irrigation poier.' Houever; it
is the policy of the Bureau of Reclamatidn that power for‘aulhorized,
bifrigatioﬁ projects of the Pick-Sloan Hiséouri Basin Program will be
provided only‘for first-1ift pumping uses, not for sprinkler pressurizﬁ-
tion, unleés otherwise specifically provided for by legislation, (The rate
paid by irrigators for first-lift pumpfdg power is the Bureau of .
Reclamation project use rate.) o :

Under the WEB Act (P.L. 97-273), the Secretary of the Interior, in
‘ cooperation with the Secretary of Enerqy, was authorized to make Pick-Sloan
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power available to five Ingian tribes, including the ,Standing Rock Sioux
Tribe. Pursuant to the WEB Act, tne Departments iof the Interior and Energy
are providing Pick-Sloan power td the irrigation projects constructed for
tne tribes named iy the WEB Act (including Standiag Rock) for both first
1ift pumping and sprinkler preswfization uses. Those tribes pay the
projact use rat‘e for first 1ift pumping pduér and the firm puﬁer service
~ . rate for sprinkler pressurization power. Pick-Sloan power for sprinkler
p'ressurization for the additional irrigation facilities on the Standing
Rock Reservation which are authorized to be developed under P.L. 992294 may
be made available to the Standing Rock Tribe under the 4EB Act.
The Fort Berthold Reservation, however, is not naned in the WEB Act, nor
does .any other legislation appear:to provide it with a firm supply of
Picx-Sbloan power for sprinkler pressurization use. Thus, Fort Berthold
appears tb be entit]ed only to a fim supply of Pick-Sloan power for first
lift pumping use. The fhr‘ee Affiliat=d Trides of Fort Berthold could seek
power for spriukler pressurization. at the firm power service rate, from
the Department of Energy tarough tne regular contr;act-ul process; houever.
uerunderstand that no kcontracted power will oe available until tihe year
2001, Thus, if' tne decision is mada to assure Fort Bertnold or power for:
sprinkler préssurization use, in our view, additional legislation would be
needed. o ' '

Item 9.  Additional financial compensation. In our view, the Committee's

report does not provide adequate documentation to establish that the Tribes
are entitled to additiondl financial ‘c.ompensation in the form of the
substitute or replacement value of the economic bases lost as a result of
the siting of Lake Sakakawea or Lake Oahe. ' ’ v

Item 10. Other items_ the Comnittee deems appropriate. Four subjects were
included in this item:
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A. The appropriation ceilings authorized in P.L. 99-29% are inadaquate to
construct the municipal.'industriai. and rural water supply systems
contewplated in the Committee's recommendations.

8. While tnevDeparzment could ta?e adninistrative action to seek a
transfer of the interests of agricultural and ranch-reiated lenders on the
reservations from the Farmers Home AUminiscréiion'<FmHA) to the Bureau of
Indian Affairs credit program, the Department is not incfined_to tdke such
Action.' If the loans with.FmHA are still viable; such a transfer is
dnnecessary. If the ldahs are not vianle; it does not serve the best
juterests of the BIA crgdit progran or the Indians served by it to assume
responsibility for such loans and reduce our ability to maké loans.

Receuily;.BIA ana FmrA ofiicials met with trin&l representatives to discuss
support for a program of farm loan refinancing on the Fort Berthold
Reservation."Our agencies arez reviewing a proposal under uhicn.tne
réspective‘agencies would exercise authorities under existing laws and
regulatloﬁs to’facilitate tne refinancing of viable farming uperations
through private institutions. ‘ ' ‘ .

C. The Departaent ﬁasvno objection to the establishment of an *Indian
desk* within the U.S. Army Corps of Engineers to assisi in the resolu;ion
of Indian concerns resulting from the operation of the Missouri Riser
reservoirs by the Corps. However, since this particular issue 1mpactsjthé
Corps, jour committees may wish to pursue this matter directly with the
Corps. ' ’

0. The Department is willing to take stepé adminfatrdtively-to
coordinanate its Fish and Wildlife and Law Enforcement programs with the
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Standing Rock Sioux Tribe in order to protect the Tribe's hunting and
fishing rights on the reservation in and around Lake Oahe.

The Departaeﬁt has nbt fdentified a schedule for implehenting the non-
legislative recomendations of the Committee.

Such a scheaule could be
Geveloped after further consultation witn the Tribes.

This concludes my prepared statement. [ would be happy to answer any
° . questions you may have.

‘g are o0
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PREPARED STATEMENT OF BRIGADIER GENERAL CHARLES E. DOMINY ’

I am Brigadier General Charles E. Dbutny.» Division Enginur for the

Missouri River Division of the U.S. Army Corps of Engltnicra.

>_ 1 am pleased to appe.ar before you today to discuss thc Flhll Report of . -
the Garrison Unit prepared by thc Jolnt. Tribal Advisory Committee. Our review B
of the report has not been coaplct.ed; I will auuarlz§ our prcltnln#ry’ |
conen'tsivon' itens of dlrect‘tnt'crcst io tne Corps of Engineers. With your
pernission, within 30 days, we will subait f.o the Committees for thcvrceord

additional comments on the final report.

BACKGROUND
The Flood Control Act of 1944 authorized the construction of five dams
and rcscrvolrs‘ along the zain s;on' of the Missouri Hiver pursuant to the
Pick=Sloan i’lan; As ecrtitn Indian reservations adjaécnt to th,c projects

would lose land to the noodln( by the reservotri. Congress authorized the
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soquiaition of suoch lends and specified the ouponn_uou to be paktd t.o the
affected t.ri'boib and individual vaiui. .There are two laws o_r dtuc_t.

relevance to the matter st hand. One ia Public Law 81-437, 63 Stat 1026
(Octodber 29, '19l9). by Qh;ch the United States lo(ulrod lands of the Fort
Berthold iumntton for the Garrison Project in North Dakots.  The other 1ia
‘Public Law 85-915, 72 Stet 1762 (Septamder 2, 1958), by which the United : ‘
~ States lcqutrd lands of the sm«u lock Sioux Trtbe for the Oshe projoct. in
North auc Sout.h Dakota. Both laws apoctﬂod the eumnuon to be pau. and
both 1ews completely extinguished the Indien interests in the affected ‘

. properties, except for grazing privileges and lﬁ_mfd intcroﬁtl retained by |
the Standing Rock Sioux Tribe on the forser Beservation lmds. In 1962

jéuﬁm 'prlvuuu were reatored to the Three Artulatqd Tridbes in accordance
with Public Law 87-695. In 1984, by Public Lew 98-602, Congress restored the
mineral ruht.l of the Three Affilisted Tridea in the acquired lands of the

Fort Berthold lcurnuon.

The Aray Corps of l:uluunb unu‘s cho projo&t. _hnda ‘acquired from t._mu
V'Trlbos as well u other projoét. lands acquired from Iudi-n and m-!udum
pursuant to the ﬂood Gontrol Act of 1984 for the folliwing purposes: flood
) oont.rol.. hydropouor opnuuonl. irrigation, navigation, roeruuon. and '
wildlife preservation, '

We did not have an opportunity to ufticlpau in tho prowluon of the
report by the Joint 'rrum ldvllcry Committee. llouvor. buod on our »

wclhiuary revievw of the final report, we bonovo that » m-bcr ot the



recommendationa have merit lnd will work vlth the Trlbﬁl to implesent thea.
Others, though, would bc difficult to implesent under our exiating authorities
and undatn. and thur ceonulc tnubult.y has not been nnbuahod.

—

—"— - " Return of Excess Lands

The Cosmittee recommends return of exceas lands to the Tribes. Ve

" recently reviewed our lmdholdtnj at both the Oshe and Garrison projects to
ueortalh vhether we held land in exceas to project niedl. Conaidering the
full al"nyﬂ of project purposes served and the nesed for a buffer for vave
action avnd'shorouno erosion, we concluded that there are no 1ands within the

Corps project boundsries wvhich are excess to authorized project needs.

Developsent of Shoreline Recreation Potential

The Committee noted t.hlf. there 1a considerable potentiasl for recreation
developsent and recossenda additional r'ccrntlon developmsent by thc_‘trtbu.
The Corps of Engineera 1a and Allunya has been willing to plruclpnc with the
~ Tribes in rccruuon lcuu and in development of recreation opportunities, s
it dou ulth ot.hcr locsl onuuu. punuunt. to Federal law and comuunt with -
budget prtorlttu.

Currently, we have four outatanding leaaes utt.ﬁth@ fhfu Affiliated
" Tribes for recreation purposes, u. well aa many recreation leases ultﬁ other
local non-Indisn entities. Section 1125 of Public Lav 99-662 tunltorl:to the
Three Affiliated Tribes the Four Bears Recreation Ares at lego Sakakawes u’hich
vas dcvcloﬁed at full Federal expense.
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Indisn Desk
'Among the other items that the c—um deems fmportent is the
~ establishment of an "Indisn Desk® within the Corps. e currently have an _
: in_t.ornn oruhtut.lénll capadility to provide speocial ewphasis on Indtlh
affairs and will ﬂn this recammendstion further consideration. Of course,
t.hc Jotnt. Tﬂbd Advisory Committee snd other rcprount.auu;ol‘ the Tribes k
are ulco.. to visit the Mba Dutrut and !unourl River Division offices at
sny time to discuss thur problou and needs ond Corps euthorities. They dlo
‘ ‘vould be gulecu in the Office of the Chief of Engineers to discuss issues of

mutual concern.

Hunting and Fishing Rights

lnot.hcr itea of importence t.o the Committee was prot.ccuon ot t.hc Tridbes -
hunting and. fishing ruhn. As 1 already untlonod. there are no excess lmda
within the Corps proJcct ‘boundlrxu. Because of this and because of the Corps
responsibilities to proﬂd'c fish aﬁd wildlife recreation oppoétunlths for v
vuncnl public uu'. t.b_o opportunities to modify jurisdictional prorojuttvu of
the ‘l‘rtﬁoa to regulate hunting and ttahin. will be limited qt &lt. Mvor,
ve are Htlltn‘ to @rdinsto Htf.h the Tribes to address hunting and fishing

end other fish and wildlife concerns. -

Mr. Chairasn, this concludes ay presentation. Thank ycu.
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PREPARED ‘STATEMENT OF EONARD LONE FIGHT

Nr. Chalr-an 'Inﬁ()o.  i ds ay plcccure to appear bolora your
Connlttoo and tho other Cosmittees reprsssnted here, rc.nrdln. - the -
report issued by the Jolnt Tr!bnl Advisory Co--lttco (JTKC) on Hcy 21.A
1986. v

You haeve hssrd tho tclt!lony of Hr. C. Eserson Murry, nnd his
c611003u0l. vho served on ths Joint Tribsl Advioory Co--lttcn (JTAC).
Thet federsl cosmsission hc- issusd s thoughtful and considered report
rogdrding the ispacts of ths Pick-Sloan Progresm on ths ‘Three
A!f!ligiod Tribes of the Fort Berthold chtrvitlon. You hsve seen the
video presentstion portrqyln. in stsrk terss the Ausan costs
sssuciated with the roﬁovcl and d]lplrlton 6! the Tr!bal’ people 1n.
order to makes iﬂy for ths Gerrison Dss.

This !odoril resovsl of io-o 630 trlbai !qnllion--ovor 90 percent
of the tribilv population in the 1950.--froq‘ the five bottoslend
cossunities salong the Nissouri River has had dlcoitroua and lacilng
adverse 'coﬁaeQUlhcon for the Three Affilisted ’Trlbon. This result
should comse ex no lurprllo. It would come as no surprise to tho
Nissouri River an!n Investlgotlon (NRBI) team, the federal task force
that through its experts in 1946-1947 cvnluatod the fsasibility of the
resoval of the Three A!l:l!otod Tribes in order to meke way for the

Garrison Das. _ That Agency's thirty odd repofts on the subject sakes

. clear " the hazards to the future tribal voll-belng if such @ policy
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;or« adojted. It would conp‘ns no lurprl:e--iud_lt _d!&n'(--:o tbé
tribal lesders who !o:elai the devlstltinh consequebtgs thet - would.
befall thedir pcople 1f they weres forced to resove., - These trilal
leaders’ s:lrf!ng and emvtion leden apeoch;s'in -oppusitiun to the
injustice of tholcnrr!sop Das are cossesorsted nowv smong the ‘' other
kreat.Aapeechcsy in In&ian hiatory. Finclly. it would cose¢ as  no
surprise té the BIA, fodcrnl lgoncy thst cossirersted with the
tribal - people over their fcto. but did very little else. The Bld'i'
lennig? to thovtrlbnl people vas: vroconcilo youriolf»to the coming of
fhc des--your resovel is inevitable. | _

‘ﬂovaéoi. the Three Alllilatod ?flbal did not view thair ’rcaof;l
‘as inevitable. As the NRBJ roport-.:ibd other scholerly studies. show
the TT!D‘I. unlike th& other Greet Plasins Tribes. were a -6111030
agricultural people that h.d aucceeded by the j9los ;n.'butldlng e
:ol!-lbf!xctopt eribal economy on Fort Berthold. _ The bdttoblandn of
the Fort Berthold Rcaofvattoh. according to NRBI roportl dono'boar the
time of the teking act, aboundod in neturel reaources. "The haturliiy'
fertile nlJuvlnI'aolll. the netural shelter for the Tr!bot 1!v0¢tock
herds, the sbundent deposits of coel., the etending tisbsr. the
aveilability of lcaaonalv fruits such as junoborr;ii and chof.
chcrrt;l. the extonltvo.habltat for wild gase, as well sa & plantiful
aupply of good vater for domeatic -na stock vator!b. puUrposss. all
coabined to provide a solid econosic baae thet nultalneditbo Tribes
virctuelly independent of the non-Indien econély ~eround thes. The
tribal people for the moat pirt; according to the NRRI reports.
through a tradition of aolf—roliapcc and hard work pioduécd aﬁ incose
fros their lends that sade thes economicelly self-sufficient. » Those

bottomlends were. characterized by NRBI ax constituting s netural
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factory  th¢t providei furlthn pfélvﬁt and fu!uro'so)!-kufliclpncy of
‘ehe Thiee Trihes né was conteaplated b) tréotles botvecnv theaselves
and the United Stetex. ‘ .
" The basix for the Tribes' obJjection iobtholr reaovel is es simple
as it>ll direct end porcu;slvot- there .ﬁl no plece !or'thél to remove

to. The Carrison Dss would flood the lsst remeining bottomlends . on

. the reservation, Congress initielly egreed with the Trides. = They

vould not have to remove unless e suitable replacesent reservation vas

offered to thes. Congress. in the 1947 War Departwent’s Civil

Approprietions Act., prohibited thet egency froe proceeding with the
conatructlbn of the Cerrison Das until the Wer Depertsent offered,
under aetatutory terss, lende of sufficient quelity end quentity to

provide o ‘borlanont hoselend for the tribes in exchenge for their

econosic end eociel baio thet ves to be tskan se the afte for the

Gair!bonv Daw. v.ThovSOcrotcry of the Interior reed Section 6 of thet

atetute es requiring the {bdora] governsent to cospensete the tribes

on %s rbplacolont‘coct besis.® The federsl governsent wes required to
iopllcatc. not only the lend beses but the infrestructure nocollary to

the continued ‘pxlctonco of Fort Berthold s bn ‘egriculturel

iro'orvatlon es vae contespleted by federal tresty end stetute. Sge

Reporte angylggblgggdcgggng,;g,;gg_gggglgglggg; of Indjen Affeirs on
the Offer of Lisv Lsnds go the Indiens .of the Fort Berthold

‘Remervetjon, Noreh Dakots by the Honorgble the Secretery of Ners
Novesber 21, 1946, : : ’
If the stetutory purpose end intent of Section 6 had been

echieved the Tribdes uou}d llkoly not be here. However. the Secretery

of VWer failed to (find suitedble replecesent 1lands that set the o
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;tntu:ory unndate.‘ Thf Nar Department then persuaded Congfeas to
eliminate the Ind!ad_ cleuse limitation on the construciion ,6! the
Carrison Dam. Cnﬁg}ess; fecognlzlng that a kep!ace-ent» reservazioﬁ
coujd not be provided, undertook to provide e cash equiv-iont of the
6conq.lc and loclnf base that accurded vlihkthl ‘seme standard of
. aubsti:uzo o} . roplacolont  velue. The MNissouri River  Basin
thVOltl'Otlon'l had clroady described in depth and detail the colpiox
ahd costly ’§obulldln. and rehebilitation progres. thet would be
nqcoac‘ry. 1f the tridel people were resoved and they hed to rebuild
tholryfrtbol econosic end culture 1ife fros ®squere one.® _ ’
'iot' me esphesize here thet the Tribes no longer hed .59 choice
bue _:6'rclovo--tho only issues open for discussion with thi Corps 6{
Engineers wes the tising and circuastences of ;bot rolov;l. Virtuelly
ﬁo attention wes paid to thﬁ JRBI recoassendations re.ord#ng the ltnpl_'
the ’fodorﬁl’ governsent had to takq to ensure that Tribes  were
blucccl:tully reestablished on the hl.h. pio!nl of the roiidu-l,
reservetion. . '

Congress, recognizing that o rcplacinont r‘lorv.tion could not bﬁ
provided, undertook fo‘provldq the Tribes with the cesh equivalent of
their econosic base which accorded with the seme stendard of .
substitute or ropl-cc.ént'c;bponlotlon. The Congressional intent in
Pub. L. 81-437 to cccofd the tridbes full !nde-nlty_vnlqu o8 egainst
-of. feir -arkot. voluq. f;r the teking of their tran§y  protected
econoaic blﬁé i clearly reflﬁctod in the legisletive history 6!1 that
statute. Congress recognized thet the paysent of fair iorkct vqluo.
es If the frlbas were asere private condesnees, ~ would neither
adequately compensate the tribes nor enable them to cuntinué, as &

self-sufficient trﬁaty protected tribel government. This recognition
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is‘hnsvd expressly on the federal reports ihdicaflng that the residunl
lands of ;hv roservation would be insufficient to suppore the existing
ranching and ferming lpdusify'of‘the tribes. - .
. Ultioately, hb-avor. Conéress beénuse of budge:nry cnnktralnts
failed to pay the Tribes coypensntlon that accorded’vith the principle
" of substitute, or replacesent, valuation. For example, the House of
Representatives reported out ltﬁ ver#!onbof H.J. Res 33 that cnilcd :
‘for e pi}lent of $17,105,625. Thi# ;.bunt vas nﬁknovledged ‘by fhe
House es falling below the standerd of réijCqunt valuations to ih?
‘tribes. But $12.6 lil]lon" vas the aaount thnt‘ wss offered by
Congress, after !{nll conference betieeh the two Houses, to the Trlhehv
on a "take it or Jaﬁve it basis® of cospensation,  The Tr:bsa; evare
that they were to be removed 1nbnny event, an& Jiiely 1§fc‘(§st1tute.
reJuc:in:Iy votéd‘:o accept the tarss of}tho lctf)cnént isposed by the
terss of Pub. L. 81-437 on Narch 15, 1950, |

The Tribes were to be ﬁerlancnzly reastablishad, .at the expense
of the federal govern-;ht."pursunnt to Section 2 (d) and (c) of Pud.
L. 81-437 on the residual lands of the reservation. The
reconstruction of the Tf!bes' éconoulc and coamunity 11!? vars to Dbe
sssused os & direct federal responsibility. See., H; Rep, No, 3dé st
» B3, The rooat.bllahlonf progril had throé .aspectlt C1) cthe
reestablishaent of the Trlb?s"rcai and personal pfoperty'on Ehe l;nds
of the residual reserv.tlona. (2) the reestablishaent 6[ the tflbal'
- cemeteries, lhf!nes and sonusents: and (3) the reesfab]iaﬁlﬂnt af
Tridel buildings and facilities. See Cong. Rec. p, 8929 Liglx .79
1949), ' The Commissioner of Indian Affairs was directed by the

statutes to carry out the reamoval and relocation of the Tribes
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"“r5“”"" to a pluan thuat was coqsi#tent with the purposes of the
statute,

As. & matter of fact,  hosvvﬂr. itho official] responsibility for
doveloping  and c;vcut!ng ihn rPMOVhlvaunbdvful;vd uhan 0 Nr, Rex W,
Quinn, the Auoncyvﬁuperinlondent at the time. Oulbn had » short time
in which to de§élop and execute the renoval plan,  the gates of the
Garrison 0QDan were to close in early 1553. Supcrlnfendent Oﬁinn. in
his )Osllplan.' reéognlies. ~as did the HRBi tean, that the perasnent
reestablishament - ébsent 8 costly and cooplex rehabili(at!on program -
of tribal poecbers on the lands of .the résldual reservation was not
posé!b]e. He éand!dly ackﬁsvledged that the residual lands v?re noi
of sufficient quaﬁtxty or quality tb support the replacement of the
tribes livestock énd ranching industry, the main sfay of the ¢tribel
econony on the historic reservation, Quinn, theré{oré. directed his
staff to counsel those tribal members that were yodng .enough. and
willing ¢to do so, to relocate off the reservation, in urban sareas,
under the BIA's new eﬁploynent"relocnt!on progreo. Quinn suégested
that this approach may be consistent with the policy of termination of
the reservations advocated by some people in the federal govern-ent.

As a practical msatter, relocation dnder.Oulnn's plan‘leant the
repoval of tribal (femilies to new homesites on ‘}he residual
resérvation. However, the lack o{‘ cheaﬁ avallable, aﬁd good,
groundwater - as pointed put‘by the MRBI team - greatly limited the
success of this endesvur. | Further, thé tribal mcobers veic'unnblc to
utilire the residual lands for agricultural purposes without large
capital investment, new equipment and training thst would allow then
to adapt to the new wagricultural environnnnt. Addltlohal}y. the

economic utilization of the fragmented helrship lands on the residual
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reservation would be ’””'.M;”’“.' Oulnu recognizedes absent a foderally
fundoed tribal land conseolidation or new vpur“chaso progrun,

Trilal efforts to utilize u portion of the $7.5 millions - puyable
to the tribes as coupehsntion for econoumic recovery purposes, such as
2and consolxdatlon{. wvere Irusirntad by the federal pﬁl!ciés at the
tiame. The trlbcl proposals for econoamic developcant vere rejected by
the BIA unlcla the tribes vere villing to eccept teraminetion--the
ending of their federel vﬁrdlhlp etntus--es e condltloﬁ fo} the use of
their -onJOU for that purpose. ‘ »

Some . tridel .olborl "@elso opposed tribal utlllcotlon of those
funds for econosic developsent on the rolarvotlon. Those seabders both
desired end ‘nocdod thona funds for their own eubsietence. Those
tridel funcs, ‘00l0.87.51111110h plus 4 percent eccuauleted interest,
vere ell peid out to trlboi sesbers on e per cepite besis by 1955. A
smell amount. ebout $200,000, wes fotoxnod for trlbil edeinistretion
purpoees. Those per cepite pc}.ontl were generally lp‘nt by ¢tribdel
sesbers to pey for curront Ilvln. axpcnool. very little of thet bohoy v
ves reinvasted ln durable .oodl or Jand. .

Let se susssrize the sajor points of the cosplex legal end social
hietory of the removal of the Three Affillatcd Trlbail » :

1. Congress recognizad fros the outset, throu;h *lieu lende®
sendate to the Var Departsent, fhlt the Three d!flllctod Tr!bai ;aro
entitled to the replacesent or substitute value of their oconol!cvboce'
&8 the besis for just cospensation. v

2. Congress, ro;11¢1n| thet e suitedle roplncaoant reservation

could not be provided to the Tribes. undertook to provide the Trides
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with the cash equivalent of thedir economic and sovcinl  base en  the
principle of substitute or replacement value,

3. Congress, bvr;usv of hudgetary and 6th6r pressures, fuiled
to accord the Tribe~ this standard of conprn~atlon under the teras of
the settlement acts Pub. I. £1-437,

' The Three Affiliated Tribee' prOpuauls to utilize tha $7.5
million, payable to the Tribes as compensation for economic recovery
purposes vere'!rustfated by the Euréau of Ind!aﬁ Xf!ai;s policies at
the time. All of the funds were expended by way of per icaplza
payaents to Tribal members to neet their subsistence needs. ‘

Se The Burcau of Indian Affairs was unable to oeet tﬁe
statutory wandute of reestablishing the tribal people on the residual
reservation lands because those lands could not support that
population and sufficient funding was not available to reestabi!sh
those persons renoved. » ‘ .

The JTAC's recoomendations ilregofding Just ° coompensation,
replscenent of lost zr;ﬁal 1n{rastruciﬁreQ and the limsited developnént
of the irrigation potential 6! the reservations - if technlca]]y' and
economically feasible, lay the basis !o; a genuine and sound tribal
econopic and social recovery plan. Let me ebphas!ze lt-_theb outset
that the Th}ee Affiliated Tribes agree vith the JTAC report thaf there
should be nb per capits payments to any tribal -?nbars. " The Tribes
recognize their affirmative obligation to present a focuéséd. and
realistic program for the implepentation of the JTAC recomnendations
on the Fort Derthold Reservation. No smount of money unless it is
visely prograsoed for tribal nceds over a substantial time horizon
will allJow the recovery of the Three Affiliated Tribes from the

iwpacts of the Garrison Dan.

74-770 0 - 87 - 5
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There pust be o carcful and considered Llending of o rerlistic
amount of just cnnpvnsazjﬁn. “the replacemtnt of lost social and
physical !nfrns!kur(uiv- and possihly sooe irrigation development on
the reservation. Such o judiclous blendiny vk)l set the stage for the
sustained trihal econénlé and social rocbver}‘{rom the lmeCts of the
Carrison Dam. The Tﬁree Affiliated Tribes have four goals through the
lnplementat!ob of the JTAC recommendationst

1. the restoration of tribal community well-beingi

2. | the assurance ol tribal governsental 'Ihtegrlty and
stabilitys
J.  the eventual achfe?eaent.o! economic parity with the non-

Indian communities 5ufround1n3>:he reservations and
4. the elimination of dependence.

I will brle!ly address the JTAC's core recossendations:

1. Just Colgensﬁtfon, ]
The JTAC reconbended that the Three Affiliated Tribes be avarded

$178.4 wmillion as the §ubst1tute. ‘or replcceneht. value of their
economic base that vas taken as the site for the Garrison Das. The
Three Ak!!]lated Tribes oare awvare that oniy 8 (ocussed. aﬁd} tlséally
restrained Tribal economic recovery plan will serve the JTAC's purpose
as well as the long range needs of tbe Three_AtiiJIéted - Tribes. I

will briefly outline the elements of a plan that the Tribes believe

will work on Fort Berthold. A Tribal Economic Recovery Fund should be

established, under the supervision of the Secretary of Interior, as
the wmeans to establishing self-sustaining ¢tribal and individual
enterprises thut will generate both johs and the enhancement of

underlying tribal assets. Over the long-term this will generate & new
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and diversified ecunuoic hase for the Trilies. » This fund iIs necessary
in order to ensure a sustained and steady flow of funds to nurture the
start  up end early opuraf!on of these new husiness rntefprises; The
Trilies acknowledge that there are éoclnl énd educational bharrierr iu
be overcome. However, through the wise utilization of of tribal
Community Development ‘Corporatlons‘(CDC‘s)veach of the five - tribal
segments would Le éllgkble to apply for assistance from the Econonfc

Recovery Fund.

2, Replescement of Loat Tribal Infrestrycture

The JTAC recocsended the zeplacssent on Fort Bertholdbo! certain
critical tridbal physical and social Iinfrastructure Josti to the
creation of the Ghrrlsoﬁ Dan: tribal health car? facilities, school
dornitories, @ bridge for access betveen the cosmunities and central
facilieties and adeQuate secondary access roads. The Tribes bellﬁvﬁ
that these are critical elewents and ve are vorklng. bndei ex!sclug
law and authority to have the Bureau of Indian Affairs :(BIA). Indian

Health Service (IHS) and other federal agencles, vre?lev and evaluate

these tribsl needs. The  Tribes say {lnd ie hecessary to seek

additional Congressional authority if the respohslb]e federal agenc!es

find they cannot respond to these critical needs uhder'exlstlng lav,

However, one JTAC recomaendation that undoubtedly will need -

Congressional authority ‘!or 1eplesentsation is the eward of a

eeaningful tribal preference right to Pick-Sloan Missouri River Basin

Power. Our inforoation (froo the federal utility wmarketing agent
involved, the Western Area Power Authority (WAPA), is that
Congressional authorization will be a necessury prerequisite for the

small set aside of preference power to meet the full load dosestic and

TC”}-’}/ l[\/’ ‘; .;r ,L-
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municipal needs of the Trilies, Congressjonnl action will also le
necessary to provide for the transmission casts of such power fron the
Garrison power plant to the tribal hoses ol facilities on  the

reservation,

Jrrigation Developsent on Fort Berthold

The JTAC recozmended that 30,000 acres of reservation lands be
developed for dirrigated .asrlcultural use in ordur to replace the
irrigable land lost to Garrison. However, the anlementhtlon of this
reconmendation is hot requested by the Tribes until certain technical
and econocic feasibility issues fegardlng irrigation are resolved by
the Bureau of Rec]a.atloﬁ in FY 1968,

Nr. Chairman, the Three Affiliated Tribes have sacri{iééd a great
deal for the succesi of the Pick-Sloan Progran. But they are ready,
with Congressional ﬁséi:iance. to go forward vith a economic recovery
plan thet will ensure the future economic growth énd eventual -
lndeﬁendence»of tﬁe Tribal people on Fort Berthold. ‘.

This concludes sy testimony end I voqu‘be happy to respond to

any questions you may have.

»oee



9

PREPARED STATEMENT OF ALLEN WHITE LIGHTNING

Respected Committee members, the Standing Rock Sioux
Tribe of North and South Dakog& hereby presents the following
positions and documents'pertaining ﬁo thé Final Repp:t of the
Garrison Unit Joint Ttib&l Advisory Committee and rélated issues.
There are five major areas of concern. These are summarized

below.

1. The Tribé supports the Garrison}Unit Joint Tribal
Advisory Committee Final Repért recommendations 1-10, with the
exception of irrigable acres. 1In particulaf, the Tribe places a
high priority on recommendaéion finding number seven; replacement
of tribal infrastructure lqéc by the impoundment of the Missouri
River, and number nine, just finahcial compensation for the .
economic loss incurred by the Tribe as the résult of the

impoundment of the Missouri River.

2. Reserved water rights. The Standing Rock Sioux

Tribe, notwithstanding any part of Public Law 98?360 or any part
of the Final Report of the Garrison Unit Joint Tribal Advis&fy
Committee, does not accept aﬁy diminishment of the quantity of
water from the Missouri River which the Tribe may beneficially
use pursuant to the Winters doctrine or any rights we have under

federal law existing and consistent with United States treaty
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commitments with the Tribe. The Tribe further holds the
principle that water in sufficient quantities is inseparable from
the principle of further develobment to tﬁe Tribe and its people.
Integral with the above.is that the Hihters.feserved water rights
held by the Tribe are exemnpt in eho1e and'in_part from eny and

all provisions of the so called "McCarran Amendment.”

3. Particigafion in revenues from hzdroeiectric energy
marketings. The Tribe finds it particulariy unconscioﬁable that

we have been wholly excluded from revenue benefits resulting from
the marketing of hydroelectric energy generated by the Oahe Dam.
Even the State of North Dakota has now concluded that, and we - "
quote, "the losses suffered_by Indian citizens upon the Standingv

' - The massive economic

Rock Reservation were inordinately severe.'
and social damage caused by the 1mpoundhents requires that the
Tribe should participate and benefit from revenues tesulting_ftom

the marketing of power from the Oahe Dam,

4. Irrigation. The Tribe holds that the 2,380
irrigable acres identified in P.L. 99-294 does not'represeht the
potential total irrigable acres on the Reservation. Future
irrigable acres are being identified by ongoing soils investi-

gation.

S. Water Code. The Tribe's efforts to manage tribal

water resources are impeded because of an Interior Department
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moratorium on approval of tribal water codes. This moratorium

should be 1ifted and the Tribe's water code approved.

6. Water Resources Funding. The Bureau of Indian

Affairs is holding the Tribe hostége by severely reducing water
resources funding in budgeted'line items‘pnless ﬁhe Tribe
initiates a negotiation précessrin compliance with the Bureau‘s
Indian water policy. 'Ptdvisions should be made which provide for
an even-handed approach to Bureau funding tribal water

management.

- .~ e N - . ‘.
v . - . .
- v, . -
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Rock Sics Tibe
. Tort Yﬁhl.lbdblﬂhﬁ‘b 58538

March 31, 1986

Congressman George Miller

U.S. House of Representatives

2228 Rayburn House Office Building
Washington, D.C. 205153

Dear Congressman Miller:

The Standing Rock Stoux}d‘e respectfully
takes floor action 4Re Gar
provisions be mad -a
Pick-Sloan nevelop.eat

Jests that vhen the House
egislation, lpectﬁc_'

In the forty
water develo
in any seani
far greater

The Osahe Dam .ml l ,rvoit Projut._lutbogz ¢
Act, had an‘

reservation.t K Y 134y x Tripe .vd fu ly recovered
from the deVlnut TP Y RV and benefits
made pursuant_ to f»u?‘os-oxs \tn'ﬂh ¢ &2 H but we are
expected, 0 the National

Interest. W ¢
Twenty-five percent, of bg . fe forghd to relocate out:
of the fertile boN&ndo. ﬁuh"ﬂxm ed not ly an economic but
social growth as well. fry ; .;ix .lhoupl«' a vere condemned by the
U.S. Army Corps of Enginee _; g.‘!t;g'__: of Oahe Reservoir. Prior
to the Oahe Reservoir, the Snndtng Rock Sioux wmesdbership were
self-sufficient. Now our people are in sorry economic condition and
afflicted with dependency. To date, our people have found daily living

- a struggle because of the man-made catastrophe that has befallen them.
Utilizing any social or economic indicator used to measure poverty and
dependency, our people fall in the lowest category. Rarely reaching
"old age” as measured by non-Indian standards.

Attached is Tribal Resolution No. 28-86, adopted by the Standing Rock
Sioux Tribe which is the position of this Tribe. It addresses and

clarifies our treaty rights on water: page 3, Section 1(d), of your
bill.

ORtice Phone &854-7231
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"Nothing in this Act shall he deemed to diminish the
quantity of water from the Missouri River which the
State of North Dskotas may beneficially use, pursuant
to any right existing immediately before the date of
enactment of this act and consistent with the treaty
obligations of the United States”.

It 1is essential for these  provisions to be part of the Garrison
Legislation in order to secure the continued support of the Standing
Rock Sioux Tribe. If proper address to the serious injustices visited
against our Tribe 18 not done in this piece of legislation which amends
the Pick=-Sloan Missouri Plan, then when will it be done? )

The Standing Rock Sioux Tribe will oppose any ujor'le;hlluon in the
Pick-Sloan  Missouri Basin Plan which does not: lddl’EIl‘ ;he serious
injustice visited ngunnt our Tribe.

We look forward to your -upport of the bqtnning of an nuic.ble effort

to resolve our conﬂtctl regarding tribal uﬂ.er rights, predicated,
nevertheless, upon ful'l reco;nnum ol'- tre-ty ﬁghu. :

Charles . Murphy, Chair
Standing Rock Sioux Tribe

o
*
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RESOLUTION . ' NO; 28-86

WHEREAS, the Standing Rock Sioux Tribe is an unincorporated Tribe of Indfans,
having accepted the Indian Reorganization Act of June 18, 1933 with the exception
of Article 16 and the recognized governing body of the Tribe is known as the
Standing Rock Sioux Tribal Council, and

WHEREAS, the Standing Rock Sfoux Tribal Council, pursuant to the amended
Constitution of the Standing Rock Sioux Tribe, Article 1V, Section 1(a), (c),

(9), (h), (3)s (m), (0), and (q) is herein empowered to negotiate with the
Federal. State, local governments and others on behalf of the Tribe; is empowered
to promote and protect the health, education and general welfare of the members

of the Tribe; is empowered to encourace and foster the arts, crafts, traditions,
and culture of the Sioux Indians; is furthrr empowered to authorize or direct
subordinate boards, cormitteas, ar fribel officials to administer the affairs

of the Tribe and to carry out the directives of the Tribal Council; is authorized
to minage, protect and preserve the property of the Tribe and the wildlife and
natural resources of the Standing Rock Reservationi is further empowered to engage
in any business that will further the economic development of the Tribe and its
members; is authorized to safeguard and promote the peace, safety, morals, physical,
and general welfare of members of the Tribe and is empowered to employ consultants

for the protection and advancement of the rights and property of the Tribe and 1ts
members; and

WHEREAS, the entire Standing Rock Reservation had been destroyed. by the develop-
ment of the Oahe Reservior through Public Law 85-915 and that it is the intent
of the Standing Rock Sioux Tribal Council to seek development reparations from .
the reauthorization of the Garrison Diversion Project as this project also has

aitrerengous impact upon.the future water and development needs of the Reserva-
tion; an

WHEREAS, the Congress of the United States did have legislation introduced through
the North Dakota congressional delegation on December 3rd, 1985 identified as

H. R. 1116, the Garrison Diversion Reauthorization Act of 1985, which provides
specific provisions directed to the State of North Dakota only with very little
provided to the Standing Rock Sioux Indian Reservation. and

WHEREAS, the Standing Rock Sioux Tribal Council is continually interested in any
alternative methods available to improve and re-develop the distruction imposed :
upen the Standing Rack Reservation by the United States CTcnsress :C toke more land
in the name of the " national interest*, and .
N0 THEREFORE BE 1T RESOLVED that the Standing Rock Sioux Tribal Council does hereby‘
strongly urge the inclusion into the H.R. 1116 or its replacement legislation to
reauthorize the Garrison Diversion Project a strong provision specifically address-
ing the Standing Rock Sioux Reservation to be as follows:

"SECTION 1. PURPOSE ANO AUTHORIZATIOHN.

The first section of the Act of August 5, 1965 (P.L. 89-108, 79 Stat.
.433) is amended by striking out “That" and all that follows down through the :

period at the end of such section and substituting:

BEST COPY AVAILABLE
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RESOLUTION NO:_28-86

Page 2

are to:

*Sectfon 1. (3) The Congress declares that the purposes of this Act

"(8) Assist and preserve the Standing Rock Reservation and its

specific water rights as set forth in Treaty of Fort Laramie of April 29,

1868, by the comitments and guarantees provided for by the Congress of the
United States:*

and that, the additional Section entitled, STANDING ROCK SI0UX RESEHVATIOW be

be hereby added to the H. R. 1116 to be:.

SECTION 9. STANDING ROCK SINUX RESERVATIOV.

“BE IT FURTHER PROVIOED that. as a part of the Garrison Diversion Unit

Project Reauthorization, the Congress of the United States shall make the

following cormitments and guarantees to the Standing Rock Sioux Tribe of North
Dakota and South Dakota:

1. The Project shall not interfere with, diminish, cr take away .
from the Standing Rock Sioux Tribe. 1t§ Treaty reserved rights to

the use of water in the Missouri River and its tributaries, énd'
guarantees to the Standing Rock Sioux the the quantity of watér- N
necessary to meet the fuil water requirements to irrigate 303,650
acres at a rate of 4.35 acre-feet per acre, totaling 1.320.370 acre- _

feet annually within the Standing Tock Reservation;

2. Congress shall provide to.the Standing Rock Sioux Trite all
necessary funding for the development of irrigation projects on the

Standing Rock Reservation along with all the on-farm development costs:

3. Congress, by this Act, provides to the Standing Rock Sioux Tribe
the preferential right to receive for-irrigation, industrial, domestic.n

and municipal-purposes the PickzSloan.Missouri“River Basin Power:

4, Congress, moreover, shall provide for-the Standing Rock Sioux

RN ol S0 2 (g lr"‘\! !"! r“:g‘_fbt.‘; sak;
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Resolution No; _2B-86
Page 3
sufficient funding to replace the lost infrastructure stemming

from the construction of the Oahe Dam and Lake Oahe;

5. - Congress wn'_l a.'uthorize the development of and funding for
‘the full potential for Shoreline recreational facilities on Lake
- Oahe that are within the Standing Roc‘k R_:s;r.vation;. '

~ 6. Congress directs the reconveyance 'i_n trust to the Standing Rock
Sfoux Tribe cf 211 excess lands that were taken fu cuanection with
she Oahe Dam and Reservior; ' '

?. Congress shall provide all additionalvfinancia"l cdnpensaﬂon with
applicable annual 1n£erest rate§ to make resfitution to the Standing
Rock Sfoux Trite for the losses it has sustained through the structures
on the Missouri River which were built and bperateﬁ pursuant to the

Pick-Sloan Missouri River Basin Project;

8. Congress shall provide to the Standin§ Rock Sioux Tribe a "blpck' )
of Power” necessary to continue with the existence of the Standing Rock
leservation fo.r the purposes of domestic, industrial, economical._

and sunicipal uses;

9. Congress Shall return to the Standing Rock Sfoux Tribbe full
ownership to the bed of the Missouri River; ‘

10. Congress, by this Act, declares inapplicable to the Standing Rock
.Sfoux Tribe the provisions of 43 U.5.C. 666, the McCarran Amendrlént;.and

-11. Congress declares that all that part of Lake Oahe and the shore
1ine of that lake within the Standing Rock Resrvation is under the
exclusive control and jurisdiction of the Standing Rock Sfoux Tribe,
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Resolution No: _28-BF
Page 4

including, but not limfted to, hunting, grazing and fishing

. within the Reservation.”

BE IT FURTHER RESOLVED that the United States Congress be urged to provide the
necessary Authorizations for Appropriations of funds to carry out the provisions
established in Section 9 of the H.R. 1116 or its replacement. -

BE 1T FURTHER RESOLVED that the Chairman or his authorized representative(s) be
instructed to provide all necessary testimony in support of the STANDING ROCK
SIO0UX RESERVATION provision in this legislation and that the congressional dele-
gation be contacted to provide support of this amendnment,

BE IT FURTHER RESOLVED that the Chairman and the Secretary of the Tribal Council -
are hereby authorized and instructed to sign this resolution for and on behalf of
the Standing Rock Sicux Tribe - .

' CERTIEICATION

e the undersi?ned Chairman and Secretary of the Tribal Council do hereny certify
that the Tribal Council is composed of 17 members, of whom 15 , constituting

a quorum were present at a meeting thereof, duly and regularly called, noticed,
convened, and held on the _ 19th_ day of February, 1986. and that the foregoing
resolution was duly adopted by the affirmative vote of 14__ members, with _.0.
members opposing, and with 2 not voting. .The Chairman's vote is not re-
quired except in case of a tie, . :

Dated this Nineteenthday of February, 1986. , )
o TN "“‘3 e

e -

- . \ - i SR
5\ .‘_—" ,:_.'___.:: Tl
" ~——Tnavies W. Murphy, C'a\man :
Stand{ng Rock Sioux 1=ibal Council
ATTEST: -

—F - ,_,_.._Ci
perry Many-Woumds, secretary
ouncil

OFFICIAL SEAL
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THREE AFFILIATED TRIBES * FORT BERTHOLD RESERVATION

Mandan, SHidatea. and Artbara Unlbec

TRIBAL BUSINESS COUNCIL
P.O.Box 220 © New Town, North Dekots 58763 o (701) 627-478)

NENORANDUN

TO:I . The Hon, George Niller, Chafrman
: Subco.llttcc on lcter,'ﬁd Povcr Resources

FRONM: Alyce Spottad Bonr. Nadea Ch.lr-nn

Three Affiliated Tribes of the

Fort Berthold Reservation

SUBJECT:s Suggested Lojlnlatlve Specifications Re
Isplemsentation of Joint Tribsl Advisory Coaamittee

. (JTAC) Recossendations for the Fort Berthold
Reservation

DATE: Deceaber 17, 1986

LEGISLATION

JTAC Reco--en&a:loni ” 8 2.

The JTAC recossended development of an :{nitial 30,000
acres on Fort Berthold Reservation out of the 107,000 acres
identified as having the potential for 4irrigation. The
Coassittee further recosaended that the Secretary of
Interior proceed iamediately with the Six Nile Creek and
Lucky Nound projects totaling 15,200 acres of potentially
irrigable land and that on-fars developsent and capital
costs be deferred under the Leavitt Act. HR 1116
authorized projects st Six Nile Creek and Lucky Nound only
up to a total of 15,200 acres subjfect to a Secretarial
finding of {rrigability but the legislation did not address
developasent and capital costs deferral or the additional
16,800 acres. :
consultants and the Bureau of

The Tribes, thelr

Reclasation have been working together to deteraine the
irrigabilicty of these profect lands and to assess the
econoaic (feasibilicy for Indian farsers and ranchers of

such agricultural land, once irrigated, with its additional

developaent and capital costs. It appears that only
approximately 12,000 acres will prove irrigatle and cthat
econoaic feasibilicty, 1f achievable, would at least Dbe
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contingent upon deferral of developaent and cepital costs under
Leevicte. The Bureau of Reclssation say be willing to recosaend that
deferral be euthorized by Congress and that some or all of any
additional costs be covered by the Bureeu's Regional Indisn Account.
Further, 1f it is detersined that such irrigated egricultural lands
will not be econosically feasible enterprises under any circuastences,
the Bureau aay be prepare” to include in {ts report eppropriste
recossendations for alternative uses of authorized funds. In such
case, the Tribes will be prepared to propose as an alternative an
overall econoaic developaent plan for the Reservation as partial
compensation to the Tribes (see also Recossendation #9 below). Such
alternative plan would require Congressional authorization.

The Tribes Recossend:

o Legislation authorizing deferral of development and capital
costs be initiated now. If the Comsaittee wishes to avoid
persanent, universal deferral for on-reservation developaent
and capital costs under Leavite, a project specific
aaendsent to Section 5(e) of PL 89-108 would be appropriate.
Such asendsent <hculd also provide authority for the
Secretary to approve additional projects and costs deferral
(or additional MR&Il expenditures) for Fort Berthold., up to
the 15,260 acre (or the pro rate share of authorized

funding) limits, 1f less than the allowable acreage for the .

authorized projects is determsined to be irrigable.

o If it 4s detersined that econosic feasibility cannot be

anticipated, even with cost deferral, legislation should

then be initiated to asend Section 5(e) of PL 89-108
authorizing alternstive use of the pro rata share of.
authorized funds for an overall economic developaent plan
subaitted by the Tribes for approval by the Secretary. ' The
Tribes will oake a specific legislative recoszendation to
the Cosmittee 1f such determination is sade.

JTAC Recoooendation #5.

HR1116 addresses reserved water rights . in regard to Indian
irrigation and MR&I. The Tribes make no recooaendation at this tiase
regarding any econooic developzent plan or project requiring
substantial withdravals for off-Reservation use.

JTAC Recooazendation #6.

In regard to the JTAC MR&I recoooendations, HR1116 authorizes .

$20.5 =illion for such systeas on the three Reservations. The Tribes'
experts are reviewing water system needs of various Reservation
cozaunities and hozesteads. It is already clear that the current
authorization will not zeet the iamediate public health needs of Fort
Berthold, ouch less all three Reservations.

The Tribes Recozazend:

o Section 7(c) of PL 89-108 be azended to authorize
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epproprietions 1in excess of the $20.5 sillion lisicetion

" besed upon the findings of the Coassittee regerding wainisus,
issediete public heelth needs (the Tribes' experts will
subaic relevent informsetion for Cossittee hesriangs) end
further providing thet the need for such eppropriations sey
be offset by the diversion of epproprieted funds fros Indien
irrigetion projects &8s recossended in regerd to
Recossendetion #1 ebove. '

JTAC Recossendation #8.

The JTAC recoemended thet the Secretery sake aevaeilable en
allocetion of Pick-Sloen preference power sufficient to @eet the
energy releted needs of the Reservetion., not to exceed 10 segevetts
(excepting euthorized irrigation end NRAI projects) to be deliveread to
the Tridbes et no cost. Conaultetion with utility representetives end
public utility comsission officiels hes msede cleer cthet no such
preference ellocation is  enticipated et this timse and thet the
aveileble utilicy wsarketing plen for inclusion of such preference
allocetion 1is the 1990 plln.

The Tribes Rocollend:v

o Section 6 of PL 89-108 be amended to direct the Secretary of
Interior to ensure the delivery, at no cost to the Tribes of
an allocation of up to 10 segevatts of Pick-Sloen power on e
preference beasis. Further, the asendsent should provide

. that ections s msey be necessary by the Secretery or the
Secretery of Energy to ensure such sllocation at no cost to
the Tribes say be taken notwithstanding any lisiting
provisions of the Department of Energy Authorization Act or
other applicable statute. The Secretery of Interior should
be required to ensure the delivery of such power no leter
than the implesentation of 1990 utilicy sarketing plens.

JTAC Recossendation #9.
The Tribes Recossend:

) The enactsent of °the Three Affiliated Tridbes Cospensation
Act of 1987°, The Act should authorize cash eand in-kind
cospensetion to be sade aveilable to the Tridbes over ten
years by the Secretary of Interior with e totel cospensetion
velue of no less than $178.4 eillion. The Tribes requeat
that such cospensetion be esuthorized not on @ per cepite
basis but in fulfilleent of an overall econosic developsent
plen to be subsitted by the Tribes for approvel by the
Secretery. Such plen would be developed with the purpose of
enabling the Tribes and tridbal seambers to return to the
econosic self-sufficiency they enjoyed before their lends
wvere taken. The Act should further provide for amsendsents
to the plan, as eppropriate, upon approvel of the Secretery.

BEST COPY AVAILABLE
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JTAC Recosmendetion #10(e).

See comsents regarding JTAC Recossendetion #6 ebove

CONNITTEES P, CS_AND &
JTAC Recossendetion /1.

The Cossittee should, besed upon 1its findingss endorse the
treatsent of .lend ecquisition costs alsoclatcd with purchesing {oo
patented land as project costs.

The Cossittee should, based upon its findings. rcco.nond that the
Bureau of Indian Affairs or Bureau of Reclasation assist the Tribes in
the saintenance, operation and replacesent of project structural
cosponents. T i :

The Cossittee should fndicaete in its Report that, 1f irrigated
agricultural lands for the authorized projects ere detersined not to
be econosicelly feesible, the Cossittee will consider legislation to
provide for alternate use of the pro reta share of project funds for
an overall econosic developsent plan for the Reservetion.

JTAC Recoassmendetions #3 & 6.

The Cossittee should urge the Corps of Engineers to take
issediate action to restore excess lands above the saxisus position
level of the reservoir to the Tribes subject to easesentes for project -
purposes and further subject to hold harsless, salvage rights and fair -
cospensation protections for valid., current, private leases upon
cransfer to Tribel control. :

JTAC Recosaendation #7

Citing Coamittee findings snd testisony before its hearings., the
Coasittee should, 1in its Report, urge the Banking, Education and
Labor. Energy., and Transportation Comsittees to reviewv and take proapt
appropriate actxon to implement JTAC Recommendations 7 (a), (b), (c K
(d)e (e).

JTAC Recosaendation #10 (b).

The Tribes are currently pursuing the transfer of interest 6!
lenders on the Reservation with FeHA and BIA and will report progress
at Cossittee hearings or for the Record.

Finally, we would raise concern regarding legislative fraaework
and process. It would aeake procedural sense to 1incorporate the
asendsents to PL 89-108 which we have suggested into the legislative
vehicle we suggest for cash coapensation to the Tribes. Ve are
concerned that such incorporation say encourage the unacceptable
concept of C‘offsetting® prograa and project costs against any
authorized cospensation. Second, ve are concerned that the
legislative process for a freestanding cospensation Act will Dbe
langthy. Saveral of our suggestions for esendsents to PL 89-108 are
tisely 8o we would hope that the Cossittee could considsr atteching
thes, if gersens, to e weter end powver resources lagislative vshicle
that is soving forward.

Thenk you for your continuing interest in the Three Affilieted
Tribes and for this opportunity to seke suggestions.
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The Honorable Donald P. Hodel
Secretary of the Interior
Washington, DC 20240

Dear Mr. Socfetary:

The Garrison Unit Joint Tribal Advigsory Committee submitted
its final report on the Standing Rock Sioux and Fort Berthold
Indian Reservations on May 23, 1986. The report includes
recommendations which undertake, as recommended by the Garrison
Diversion Unit Commission, “"to find ways to resolve inequities”
borne by the tribes as a result of construction of the mainstem
Missouri River reservoirs.

I am not aware that the Department has taken any action-
regarding these recommendations, some of which will require
enactment of legislation before they can be implemented. 1 would
appreciate your cooperation in providing the following: -

l. An itemized 1isting of all the recommendations of the
Joint Tribal Advisory Committee, clearly indicating which require
legislation, and which can be implemented adminlstratively by the
Departmont'

2. The Department's schedule for 1mplement1ﬁg the non-
legislative recommendations of the Committee:; and,

3. 1f there are any non-legislative recommendations which
the Department decides should not be implemented, the reasons for»
these decisions should be explained.

For Committee recommendations requiring legislation, 1 would
appreciate your cooperation in providing the Subcommittee with a
draft bill,

Thank you for your attention. I look forward to your prompt

reply.

Sincerely you(j(v .La(
ﬂ\rt7g' k_\
GEORGE MILLER, Chairman
Subcommittee on Water and
Power Resources
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C.” 20240

~ April 20, 1987

PR 24 | ygmv

Honorable George Miller
Chairman, Subcommittee on Hater
and Power Resources
Committee on Interior and Insular Affai:s
House of Representatives
wWashington, D.C. 20515

Dear Mr. Miller:

The Department has completed its review of the findings and
recommendations in the Garrison Unit Joint Tribal Advisory
Committee report. Secretary Hodel asked me to respond to the
specific points raised in your letter of October 3, 1986.

The Committee's report provides a wide variety of '
recommendations with respect to the effects of the impoundment
of waters under the Pick-Sloan Missouri Basin Program (Oahe and
Garrison Reservoirs) on the Fort Berthold and Standing Rock
Sioux Indian Reservations. . In our view, because Congress has
taken steps to address some of the inequities suffered by the
Tribes through the enactment of P.L. 99-294, actions to
implement the Committee's recommendations regarding further
mitigation measures for the Indian communities should be taken
largely in the context of the refornulation of the Gattison
Diversion Unit.

The Committee's report addresses ten items and offers
recommendations for each Indian Tribe on each item. As you
requested, we have addressed each item in the Committee's report
according to: (i) whether the recommendation could be achieved
administratively and, thus, could be considered in the
Department's regular budgetary process each year; or (ii) whether
the recommendation would require amendment of P.L. 99-294 or
enactment of other legislation in order to be implemented. .
Except where otherwise indicated, the Department has no position
at this time on recommendations requiring legislation.

Item 1. Pull potential for irrigation on the Port Berthold and
Standing Rock Indian Reservations. P.L. 99-294 authorizes the
Secretary to develop irrigation facilities for 17;5806—acres of
land within the boundaries of the Port Berthold and Standing
Rock Indian Reservations, and further authorizes the appropria-
tion of £67,910,000 for this purpose. The Committee’'s

report recommends legislation that would provide for irrigation
development beyond the 17,580 acres authorized by P.L. 99-294.
The recommendation identifies 113,000 acres for development and
would provide for funding capital costs, deferral of their
repayment, and establishing preferential Pick-Sloan power rates
for the irrigation development. The Department has not
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conducted studies to determine the irrigability of the
additional lands in question, or whether the proposed
development would be economically justified. 1In some instances,
there are alternatives to irrigation development that yield a
tribe a better return on its water resources.

In any event, additional irrigation development beyond the
17,580 acres provided for in P.L. 99-294 would require further
~authorization by the Congress. We should also note that in
light of budget constraints, the current Department budget
request for PY 1988 does not provide for significant development
of the Indian or non-Indian components of the Garrison Divetsion
Project in the immediate future.

Pinally, we point out that since the Tribes' reserved water
rights have yet to be quantified, the Committee's recommendations
for development of the irrigation potential do not necessarily
reflect the Tribes' full water entitlement. See our response to
Item 5.

Item 2. Pinancial assistance for on-farm development costs.

The Committee's report recommends that all on-farm costs
associated—with the irrigation projects be included as capital
costs and deferred under the Leavitt Act. If a decision is made
to implement the recommendation, P.L. 99-294 would have to be
amended, or other authorizing legislation enacted, to the extent
that deferral of the on-farm development costs associated with
the Committee's recommendations is not already provided for.

Items 3. and 4. Development of the shoreline recreation -
otential of Lake Sakakawea and Lake Oahe; and Return of excess
lands. The Department would be Interested in working with
Congress to vest the Tribes—with—an—interest and corresponding
management authority in those lands, within the exterior
boundaries of the respective reservations, not needed by the
Corps of Engineers for project purposes. However, we have been

informed by the Corps that it currently has no lands excess to
project needs.

The Committee also touched upon the inability of the Standing
Rock Sioux Tribe to lease its grazing rights on land controlled
by the Corps of Engineers. Whether the Tribe may lease its
grazing rights to other parties seems to depend on whether that
action is allowable under P.L. 85-915 (Act of September 2,
1951). That Act provided that the Tribe "shall be given
exclusive permission, without cost, to graze stock on the land
between the water level of the reservoir and the exterior
boundary of the taking area."”™ The Comptroller General has
interpreted acts with identical language concerning grazing
rights of other tribes to preclude the leasing of the tribal
grazing right on the basis that "exclusive permission" to graze
stock on the lands is, in effect, a license, not a right.
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According to the Comptroller General, such a license conveys no
interest in land but is a personal privilege which can only be
enjoyed by the licensee. (Op. Comp. Gen. DB-142250, July 25,
1960.) If P.L. 85-915 does not authorize the Tribe to lease its
grazing rights, additional legislation would be needed. We
believe that the Tribe should be allowed to lease its grazing
rights, subject to project purposes, and relieve the U.S. from
any liability arising therefrom.

1tem S. Protection of reserved water rights. The Committee
recommends constructing irrigation and municipal water use
projects to protect the Tribes' water rights. However, as noted
above, the Committee‘'s recommendations do not necessarily
reflect the Tribes®' lawful water entitlements, which are not
currently quantified. It is possible for quantification to be
achieved through negotiation or litigation. The Department
operates a continuing program to quantify and protect tribal
water rights through negotiation and/or litigation, which the
Tribes may take advantage of: however, participation is .
contingent upon tribal/local interests. The Department is not
aware of any efforts underway either by the State or the Tribes.
to quantify the reserved water rights of the Tribes.

Item 6. Funding of all items from the Ga:rison Diversion uUnit |
funds. Many of the items recommended in the Committee's report

are not the subject of P.L. 99-294. Therefore, P.L. 99-294
would need to be amended, or other authorizing legislation
enacted, to the extent that the appropriations authorized are
inadequate to cover the Committee's recommendations for the full
development of irrigation potential on the reservations, as well
as the development of municipal, industrial and rural water
systems. :

Item 7. Replacement of infrastructures lost by the creation of
Garrison Dam and Lake Sakakawea and Oahe Dam and Lake Oahe. The
Committee‘'s recommendations identify the need for replacement of
lost infrastructures related to health, education, housing, and
roads. The Department and the 1lndian Health Service have
adequate authority to address this recommendation, although it
would be necessary for Congress to appropriate funds for the
purpose. The need for the infrastructures so identified should
be evaluated by the appropriate federal agencies and included in
the annual program and budget plans for each agency. if
appropriate. As a general principle, we believe this need must
be weighed fairly against competing needs for such facilities at
other locations.

Item 8. Preferential rights to Pick-Sloan Missouri River Basin
Power. The Committee's report recommends that both the Fort

Berthold and the Standing Rock Sioux Reservations be assured of
a firm supply of Pick-Sloan Basin Program power for purposes of
municipal, rural. and industrial water systems (M&I) and irriga-
tion (both first 1lift pumping power and power for sprinkler
pressurization).
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Under recently enacted P.L. 99-294, both the Port Berthold and
Standing Rock Reservations are entitled to a firm supply of
power for M&I. The Tribes would pay the Western Area Power
Administration the wholesale firm power service rate (firm power
service rate), which is currently approximately 7.4 mills per
kwh, for M&I power. As to irrigation, under P.L. 99-294,
certain lands on the Standing Rock Sioux and Port Berthold
Reservations are authorized for development as irrigation areas
of the Garrison Diversion Project, Pick-Sloan Missouri Basin
Program, and therefore are entitled to a firm supply of
irrigation power. However, it is the policy of the Bureau of
Reclamation that power for authorized irrigation projects of the
Pick-Sloan Missouri Basin Program will be provided only for
first 1ift pumping uses, not for sprinkler pressurization, .
unless otherwise specifically provided for by legislation. (The
rate paid by irrigators for first 1ift pumping power is the
Bureau of Reclamation project use rate (project use rate)).

Under the WEB Act, P.L. 97-273, the Secretary of the Interior,
in cooperation with the Secretary of Energy, was authorized to .
make Pick-Sloan power available to five Indian tribes, including .
the Standing Rock Sioux Tribe. Pursuant to the WEB Act, the
Departments of the Interior and Energy are providing Pick-Sloan
power to the irrigation projects constructed for the tribes
named in the WEB Act (including Standing Rock) for both first
lift pumping and sprinkler pressurization uses. Those tribes
pay the project use rate for first lift pumping power and the
firm power service rate for sprinkler pressurization power.
Pick-Sloan power for sprinkler pressurization for the additional
irrigation facilities on the Standing Rock Reservation which are
authorized to be developed under P.L. 99-294 may be made :
available to the Standing Rock Tribe pursuant to the WEB Act.

The Port Berthold Reservation, however, is not named in the WEB
Act, nor does any other legislation appear to provide it with a
firm supply of Pick-Sloan power for sprinkler pressurization
use. Thus, Port Berthold appears to be entitled only to a firm
supply of Pick-Sloan power for first lift pumping use. The
Three Affiliated Tribes of Port Berthold could seek power for
sprinkler pressurization, at the firm power service rate, from
the Department of Energy through the regular contractual
process; however, we understand that no contracted power will be’
available until the year 2001. Thus, if the decision is made to
assure Port Berthold of power for sprinkler pressurization use,
in our view, additional legislation would be needed.

Item 9. Additional financial compensation. The additional
compensation recommended by the Committee would require
legislation. 1In our view, this recommendation should not be
implemented. The Committee's report does not provide adequate
documentation to establish that the Tribes are legally entitled
to additional financial compensation in the form of the
substitute or replacement value of the economic bases lost as a
result of the siting of Lake Sakakawea or Lake Oahe.
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Item 10. Other items the Committee deems appropriate. The
appropriation ceilings authorized in P.L. 99-294 are inadequate
to construct the municipal, industrial, and rural water supply
systems contemplated in the Committee's recommendations.

While the Department could take administrative action to seek
the recomuiended transfer of the interests of agricultural and
ranch-related lenders on the reservations from the Farmers Home
Administration (FmHA) to the Bureau of Indian Affairs credit
program, the Department does not believe this recommendation
should be implemented. 1If the loans with FmHA are still viable,
such a transfer is unnecessary. If the loans are not viable, it
does not serve the best interests of the BIA credit progranm,
which must serve the interests of Indian individuals and tribes
nationwide, to assume zesponsibility for such loans. -

Recently, BIA and FmHA officials met with tribal repzesentatives
to discuss support for a program of farm loan refinancing on the
Fort Berthold Reservation. Our agencies are reviewing a
proposal under which the respective agencies would exercise.
authorities under existing laws and regulations to facilitate
the refinancing of viable farming operations through private
institutions,

The Department has no objection to facilitating the establishment
of an "Indian desk"™ within the U.S. Army Corps of Engineers to
assist in the resolution of Indian concerns resulting from the-
operation of the Missouri River reservoirs by the Corps.

However, since this recommendation most directly concerns the
corps, you may wish to pursue it directly with that agency.

The Department is willing to take steps administratively to
coordinate its Fish and Wildlife and Law Enforcement programs
with the Standing Rock Sioux Tribe in order to protect the
Tribe's hunting and fishing rights on the reservation in and
around Lake Oahe.

The Department has not identified a schedule for implementing
the non-legislative recommendations of the Committee. Such a
schedule could be developed for recommendations with which we
concur after further consultation with the Tribes.

Regarding your request for a draft bill to implement the
findings and recommendations of the Committee, we originally
interpreted your letter as requesting legislation which the
Department and the Administration can support. Submission of
such a bill will, of course, be dependent on Departmental and
OMB review of the Committee Report in the context of broad
Administration policies and PY 1988 budget constraints. We
subsequently learned from your staff that you only require at
this time a drafting service which does not necessarily reflect
the position of the Department or the Administration. We will
be pleased to comply with this request as soon as possible.
Thank you for your interest in ensuring that the concerns of the
Indian citizens in North Dakota about the Pick-Sloan Program are
addressed fairly and completely.

Sincerely

M:xﬁw

Ross O. Swimmer
Assistant Secretary - Indian Affairs
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~ MEMORANDUM - . oo
TO: Raywond Cross, Attorney - . » - DATE: . May 29, 1987

Federated Tribes
Fort Berthold Indian Reservation
Nev Town, North Dakota 58767

FROM:  Wa. D. GCorman,.£2%Z

SUBJECT: Iempact Analysis of Alternative Methods of vslng Power Revenues to
Finance "Just Coopensation" for the Fort Berthold and Standing Rock
Sioux Indisn Reaervations L

Basic Prezise: The federated Tribes of the Fort Berthold Indian Reservation .
and the Standing Rock Sioux Indiana were not justly compensated for the
taking of thei~ lands for the construction of the Oshe and Carriaon
Reservoirs under the Pick-Sloan Miasouri Basin Program. Thia has been
clearly verified by tha U.S. Covernzent’s ovn selected comnittee, the
Carrison Unit Joint Tribal Advisory Committee (JTAC). If the federal
government had fully carriei out its reaponsibilities under the law
during the conatruction of the reservoirs and the taking of the landa,
the coats of adequately compensating the Tribes would have been included
in the total Pick-Sloan Project coats. . Therefore, it ia logical for
Congress in readdressing the situation to consider inserting the "Juat
Coxpensation” aa s project coat sven at this late deste ss an alternative
to payaent to the Tribes through direct sppropristiona by Congreaa.

Acceptance of thia baaic premise puts the conaideration of the project
cost propoaal in s totally different category from other proposals to
build additional features or finance other projects out of Pick-Sloan
pover revenues. The point being the coats should have been included in
the firat place. ' )

Sunmary of Possible Alternative Methods of Using Pick-Sloan Power or Power
Revenues:

1. Power set aside. Thia would involve aetting saide s block of powver
either nov or in the future which the Tribes could either uae or sell
through the existing distribution aystem.

2. Include the "just cozpensation smounts' as project costs and pay the
Tribes out of exfating power revenues over a period of years . . .
possibly 30 to 50.
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3. Include the "juat compenaation amounta” as project costa and pay the
Tribes over & period of yeara (30 to S0) by passing the increased
cost on to the existing powver users.

4. Some combination of the above alternatives.
Stated Amounts of "Just Compenaation” Due:
Federated Tribes of the Fort Berthold Reaervation - $178,400,000.

Standing Rock Sioux--various elt!Iatél. For ﬁurposes of this analyaia, 1
have assumed it to be lpproxlnltely equal to the 8178 4 oillion due to
the Fort Berthold Tribea.

Surmary Assessment of the Possible I-plctp of the Above Alternatives:

1. Power aet aside. The Pick-Sloan Project has a generating capacity of
approximately 2,000 mega watts. Using a 602 load factor, this
results in approximately 1,200 mega watts of saleable pover on the
average, The current preference powver rate is approximstely 7.5
mills per kilovatt hour and all available pover is marketed.

1f one were to amortize s loan in the amount of $178,400,000 over a
50-year period using an interest rate of 42, the annual payments
vould amount to $8,304,556. The doubling of the amount to allow for
the paynent to both Reservations amounts to $16,609,112 annually.

Onc mega vatt of power selling st a rate of 7.5 mills with a 602 load
factor yield of $39,420 in annual revenues. Using the current pover
revenue price of 7.5 mills per kilowatt hour, it would require
approxicately 421 mega vatts of power set aside for a 50-year period
to pay the $16,609,112 annually to the Tribes. This smounta to 212
of the total pover generated (421 MW ¢ 2000 MW).

The present pover rate of 7.5 mills is lov compared to wholesale
prices paid for electricity generated from other sources. If the
Tribes could market pover allocated to them at more competitive
rates, the amount of required powver that would need to be set aside
wvould be reduced. A rate of 38 nllls vould reduce the power set.
aside requirecent to 42.

A more conplete economic evaluation of thia alternative requires s
market study including forecasting probable future market values of
electrical energy. 1 do not have any feel for the polltlcnl
acceptability of this proposal.

. BEST COPY:AVAILAS
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2. Payment Out of Existing Power Revenues with ¥o Incresss in Preference
User Restea:

This approach would requira setting up a repayment account,
presumably for 50 years.: Thia 1a at leaat theoretically possible
aince the project will continue to produce power revenuea into the
indefinicte future. Even if $16,609,112 of funds are diverted to the
Tribes, the federal treasure will atill be repaid for the "juat
compenaation” costs out of future Project revenues. Hovever, in
order for this propoessl to be feasible, there has to be $16,609,112
in annual revenues available from Pick-Sloan pover aaleas.

1 do not have the annual power rsvenuss and expenditures for the
Pick-Sloan Project, but to avoid raiaing prefsrence pover rates,
annual dollers avallable for inveatment payoff would have to exceed
the $16.6 million payment to the Tribea. The annual inveatment
psy-out dollars are those funda remaining from pover revenuea after

. payments for O & M, intereat, and capital replacementa. It is my
understanding that current inveatment pnyo(! funds are less than the
$16.6 million figure.

Thia approach would not require any direct (dderll appropriations nor
an increase in preference pover rates if current investment payoff
funds exceed the required $16.6 million. There would be a fiacal
izpact because revenues preaently going to the federal treasury would
be reduced by $16.6 million per year for 50 yeara. This option could
accomplish the objectives of the Tribe and offers aome political
attributes. It doea not require an appropriation, and it may not
require increasing pover rates. Information on the amount of
available investment payoff funds is nceded bcforo thtn option can be
fully evaluated.

3. Pass the Costs on to Preference Poucrbvleri thrbu‘h Incrclsed thel:

It 15 my understanding that the current preference pover rate is 7.5
oills per kilowvatts. Ueing a 602 load factor each 1.0 mill charged
generates $10,572,000 in annual revenues. Hence, it would require an
increase of 1.58 ailla or 212 to get the additional revenues to meet
the $16.6 million annual payment to the Tribes. - This additional rate .
factor would have to be included for a period of S0 years.

The advantages of this option is that it has no impact on the federal
treasury. The disadvantage 1a that it will require a powver rate
increase vhich may make it difficult politically. However, the
actual cost impact on retail power consumers may be minimal. In
order to assess the percentage impact on industrial and consumer
rates, it will be necessary to obtain complete information on the
anount of Pick-Sloan pover snd the amounts end coats of other power
sources used by all Pick-Sloan preference power urers. ' If this
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option is selected, it will be nicuury to coihct this dsts in
order ~o be prepared to ansver questions pertsining to the financial
iapac: on the retail cuatosers.

Although, I don't have ths informstion needed to accurstsly asseas
the impsct, I would be surprised 1if the sverege impact exceeded s 5%
rete increese st the nn;l lcn_l.

4. Mixed Alternative Options:

It may be desirsble to psy the Tribas out of existing svailable
capital repayment funds snd avoid any increese in pover rates in the
near term. 1 have attached a computsr printout shoving the results
of a variable pay-out program. Under this scenario, each Tribe would
receive a $5 millior psyment annually for 5 yesrs, increasing to $7.5
million for years 6 through 10 and incressing to $9,624,939 in years
11 through S0. This psyment plan repays the $178,400,000 " just
compensation" to each Tribe over a 50-year period including 42
interest on the unpaid balance. The attached variable payment
scenario is just one of many that could be devised dependlng upon
financial and political constrsints.

Other Considerations

The above analysis using the $8,304,556 snnual payments per Tribs over a
50-year pcriod was based on a 42 interest rate. A 42 interest rate doss not
allov for much, if any, inflation over time. If one expects inflation in the -
future (vhich 1 do), a higher interest rate is appropriate. The folloving
table shovs the impact of changes in the interest rate on retirement of a
$178,400,000 debt over 30- and 50-yesr periods.

Annual Payment

Interest Rate , 30 years 50_yeara
(percent) ' '

4.0 . ) 10,316,890 8,304,556
3.0 ' 11,605,176 9,772,170
6.0 12,960,566 - 11,318,461
7.0 : 14,376,614 12,926,837
8.0 15,846,814 : 14,582,926
9.0

17,364,805 16,274,873

It may be desirable .lnd possible to tie the interest rate and thus snnual
rayacnts to the federal J-month Treasury Bill rate. This would require the
calculation of the payments on sn snnual basis. C
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wnacncsono  SOthwest Research and Development Company

Ul‘t::nsriﬁi 1023 MPERIAL RIDGE @ LAS CRUCES, NEWMEXICO 88001

De.Rosesr R Laswrns
U e

May 29, 1987 SRR L .

Mr. Raymond Cross, Attorney
Legal Department . :
Tribal Adainistration Bu!ldingn .
Newv Town, MD 58763

Dear Mr. Crosa: e

1 have attached a copy of ths analyaia psper 1 promised you concerning the
"Just Compensstion” and Pick-Sloan power rsvenues. 1 hope this is of value to
you. I need more information on the powver revenues and costa for the Pick-
Sloan Project before we csn go much further. Wa also reed the information on
all power aourcea and costa for Pick-Sloan powver usera before the aconomic
dmpact on the final pover uaers can be aatimatad.

After giving considerable thought to this faaus, I believe the optlon of
passing all or part of the ccsta aasociated with "juat compenaation payments”
along to the pover usera may be the most viable. It ahould have been a
project coat when they built the project. The currant chsrges for preference
. power are very lov:. . . 80 low that an increase of 20% (vholaaale price) will
not generste such sympathy from moat people (including Congnu) vho are
presently paying much higher rates.

The power set aside option should not be diacarded without further thought. o
If inflation increases and particular anergy ccata as 1 expect they will, e 52
aet aside (2.5 for each Tribe) could reault in revenues far in excess of
$178,400,000 plus interest at 42 on the unpaid balance paid out over 50 yeara.
It 1a necesssry to get rights to use WAPA's distribution network written into
the lav if thia option 1a pursued. :

If you have any questions, please call.
Sincerely,

I I/ ’

Williom D. Corman

President
Attachment
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wanmonceonn  SONthwest Research and Development Company
De. ';::r&oﬂu 1823 WPERIAL RIDGE o LAS CRUCES, NEW MEXICO 88001

DaRostey R. Laagpemo
WAL e :
. -

May 29, 1987

Mr. Dick Scirk :
Weastern Area Pover Adminietration
Box EGY .
B1llings, MT 59101
Destr Mr. Scirk:
Mr. Rsymond Cross ssked that 1 send o copy of the attached sesorandus for your
commente. Please give us & critique of the slternatives and bring to our
attention any error or omissions. Vs are also interested in your genersl
sssessment of the technicel and political feasidility of the various opticns.
1f you heve sny questions, please give me 8 call at (505) 646-392). -
Sincerely, _ ' ‘

T/
- 2-'.,1\}.,»1;—-‘. .-
7z

Willias D. Gorsan
President

Attechment

xc: Mr. Raymond Cross
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