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GARRISON UNIT JOINT TRIBAL ADVISORY 
COMMITTEE FINAL REPORT 

THURSDAY, NOVEMBER 19, 1987 

U.S. SENATE, 
SELECT CoMMITTEE ON INDIAN AFFAIRS, 

Washington, DC. The committee met, pursuant to notice, at 2 p.m., in room 485, Russell Senate Office Building, Hon. Daniel K. Inouye (chairman of the committee) presiding. Present: Senators Inouye, Burdick, Daschle, Evans, Murkowski, and McCain. 
STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM 

HAWAII, CHAIRMAN, SELECT COMMITTEE ON INDIAN AFFAIRS 
The CHAIRMAN. The committee will please come to order. On March 31 of this year, this committee held an oversight hearing on the final report of the Garrison Unit Joint Tribal Advisory Committee with the Senate Energy and Natural Resources Committee and the Water and Power Subcommittee of the House Interior and Insular Affairs Committee. At that time, the Three Affiliated Tribes of the Fort Berthold Reservation and the Standing Rock Sioux Tribe told us of the devastating effects of their forced removal from the lands they had traditionally occupied in the fertile areas of the Missouri River bottom lands. This removal was brought about because of the construction of the Garrison Unit of the Pick-Sloan Missouri Basin program, a project constructed by the Army Corps of Engineers which included the construction of the Garrison Dam, Lake Sakakawea, and the Oahe Reservoir. Although the tribes received financial compensation at the time of the taking of their lands, construction was begun before agreements had been signed by the tribes, and the Joint Advisory Committee concludes that "the tribes of the Standing Rock and Fort Berthold Indian Reservations bore an inordinate share of the cost of implementing Pick-Sloan Missouri Basin program mainstream reservoirs." The resulting disruption of the affected tribal communities has manifested itself in health statistics which are alarming, and the committee's report supports the tribes' perspective that they did not receive what they were promised in exchange for their lands. Irrigation projects to allow agricultural development of land that was exchanged for fertile farm land have yet to be built; financial assistance for on-farm development once irrigation systems are 
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made available has not been forthcoming; tribal water rights have 
not been protected, and some tribal communities must rely on pol
luted sources as their only source of water; lands which were found 
to be excess to project needs were to have been returned and never 
have been; schools, hospitals, and infrastructures that were prom
ised were never built; and adequate compensation comparable to 
that made to non-Indians in the project area remains to be paid. 

On May 12, 1986, the Garrison Diversion Unit Reformulation Act 
was enacted into law, authorizing the Secretary of the Interior to, 
first, develop irrigation in the project service areas within the 
boundaries of the Fort Berthold and Standing Rock Indian Reser
vations; and, second, construct, operate, and maintain such munici
pal, rural, and industrial water systems as the Secretary deems 
necessary to meet the economic, public health, and environmental 
needs of the Fort Berthold, Standing Rock, and Fort Totten Indian 
Reservations. 

At the committee's March hearing, the Federal agencies involved 
pledged to work with the tribes to implement the advisory commit
tee's recommendations, and we are here today to assess what 
progress has been made in the interim. 

The toll on the lives of the Indian people who were forced to 
leave their homes and traditional lands cannot be measured and 
perhaps can never be adequately compensated, but this committee 
will not allow the commitments that were made by the Federal 
Government at the time these projects were constructed to remain 
unfulfilled. 

I would like to call upon my distinguished colleague Senator 
Burdick, for any statement he may have. 

Senator BURDICK. I am pleased to see the representatives of the 
Three Affiliated Tribes and the Standing Rock Sioux Tribe here 
today. Welcome to all of you. 

I look forward to hearing a progress report from you and to 
learning more about the proposed bills that you have worked out so 
diligently in the past several months. I doubt that anyone in this 
room today would question that your tribes have carried an inordi
nate share of the cost of implementing the Pick-Sloan Missouri 
Basin program. 
. Today's hearing takes us one step closer to resolving the inequi

ties borne by the men, women, and children of the Arickara Hi
datsa, Mandan, and Sioux Nations. I look forward to hearing from 
you all. 

The CHAIRMAN. Senator Murkowski. 
Senator MuRKOWSKJ. Thank you, Mr. Chairman. 
I co�mend you for holding this hearing today. 
Ha�g �ad some e�posure in the area previously with Energy 

Com�ut� s Subcommittee on Water and Power and having held 
hearmgs m both North and South Dakota, I know the intensity of 
these issues, and I hope that the witnesses are able to evaluate not 
only the return that has benefitted the State of North Dakota but 
the justice due to those who have made a sacrifice so those benefits 
could occur. 

Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you. 
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Our first witness is the Administrator of the Western Area 
Power Administration of Denver, Colorado, Mr. William Clagett. 

STATEMENT OF WILLIAM CLAGE'M', ADMINISTRATOR, WESTERN 

AREA POWER ADMINISTRATION, DENVER, CO 

Mr. CLAGETT. Thank you, Mr. Chairman. . 
It is my pleasure to be here, and what I woul� like to do. is 

submit my prepared statement for the record and Just summarize 
things a little bit. 

The CHAIRMAN. So ordered. 
Mr. CLAGETT. Mr. Chairman, I am here representing the Western 

Area Power Administration, and it would probably be a good re
minder for some of the people who are in attendance for _ �e to 
mention some background on the Western Area Power Admimstra-
�� . 

We are the Federal power marketing administration tha_t is i::e-
sponsible for marketing the output of the dams that are bemg dis
cussed here today. We do business in 15 States. We were created by 
an Act of Congress when the Department of E�er� w� f?rmed. 

I am here only to discuss the power marketmg implications of 
these proposals. I am not here to offer any judgments on the merits 
of those proposals. I am just here as someone from the W es«:rn 
Area Power Administration, which is charged by Congress with 
marketing power at the lowest possible rates consistent with sound 
business principles. 

We have analyzed the proposals and have found that the impacts 
on the rates would be substantial. The increase in those rates, de
pending on your choice of assumptions under the two proposals, 
would range from an increase of 12 percent to as much as 40 per
cent for power customers. 

Other than that Mr. Chairman, I think that pretty well summa
rizes our reaction 'to the proposals from a marketing standpoint. If 
introduced, the Administration would have to oppose either propos
al because of the impact on rates. 

That concludes my summary, Mr. Chairman. 
[Prepared statement of Mr. Clagett appears in the appendix_.) 
The CHAIRMAN. I would like to call upon Senator Burdick to 

begin the questioning, because this matter is within his jurisdic-
tion. 

Senator Burdick. 
Senator BURDICK. Thank you, Mr. Chairman. 
You have been provided with draft language that provi�es a 

mechanism for financing just compensation for the Three Affiliated 
Tribes utilizing receipts available from t�e in�gra� pro�ams of 
the Eastern Division of the Pick-Sloan Missouri Basm proJect. Can 
you advise this committee whether the language is consistent with 
your current and future level of receipts and your method of sched
uled repayment for the Pick-Sloan Missouri Basin program? 

Mr. CLAGETT. Senator, the answer to that is yes. The key t? that 
answer is the last sentence in that draft proposal, and there 1s suf
ficient cash flow to meet the proposal's requirements. 
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Senator B�RDICK. Can you advise this committee as to the am�mnts available o� an annual basis for deposit in a just compensation account estabhs�ed on behalf of the Three Affiliated Tribes? Mr. CLAGE'M'. Yes, sir; the net annual revenue available for repayment of investment varies from $19 million in a poor water year to as much as $68 million in a good water year. Senator BURDICK. Can you advise this committee as to whether your current and future level of receipts and your present method and schE:d�le of repayment �ould support an annual deposit of $3:56� milhon plus 4 percent mterest on the unpaid balance of the prmc1pal amount to the just compensation account on behalf of the Three Affiliated Tribes? Mr. CLAGE'M'. Yes; it will cover that. Senator BURDICK. Can you advise this committee as to whether recent q<>n�essiona� �hanges in the features of the Pick-Sloan program will hkely fac1htate th� depos�t of the annual amount specified by the draft language m the Just compensation account on behalf of the Three Affiliated Tribes? Mr. _ CLA�E'M'- 1:he recent modifications as a result of the Garrison D1vers1on Umt Reformulation Act did affect some of our repayment proc�ures, but the answers that I have given are after implementation of the considerations of that act. Senator BURDICK. �an you ad"!-se this committee, given that the �tal ener� production of the Pick-Sloan Missouri Basin program is approximately 60 percent of installed capacity, whether it is practical to en�ance t�e system's energy production so as to increase the receipts available for deposit in a just compensation account on behalf of the Three Affiliated Tribes? M:. CLAG�. Senator, the power plants now on the river are essentiall� utihzmg all the water available. We are not aware of any mechamsm whereby the energy output of those plants could be improved beyond what they are already producing. Senator BURDICK. Thank you, Mr. Chairman. The CHAIRMAN. Senator Murkowski? Senator BURDICK. I have no questions, Mr. Chairman. Th� CHAIRMAN: Mr. qagett, is the current 7.4 mill rate higher t�an it would_ be if �he 1�tegrated projects were not included in the Dick-Sloan Missouri Basm Program? Mr. CLAGE'M'. Could you repeat that for me, Senator? The CHAIRMAN. W�at I l;lm trying to ask you is, would the curre�t 7.4 ra�e be less 1f the mtegrated projects had not been included m the Pick-Sloan Missouri Basin Program? Mr. CLAGE:TI'. Senator, I believe we would have to look at which part of that mtegrated system you are talking about. Some of those power plants are much less expensive than others. The 7.4 is a composite. The CHAIRMAN. Give us an example. Mr. CLAGE_'IT. I am sorry to say I am not familiar with which power plant is a low cost producer and which is a high cost producer. We market on a composite basis to recover all the costs . The CHAIRMAN. You have stated in your statement that· a 3 mill m�rease may be expected . from. th� proposals advanced by the tnbes. Throughout the Missouri River Basin power marketing 
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system, what percentage of the power supply of the public utilities, REA's and REC's, is supplied by your agency, WAPA? Mr. CLAGE'M'. Depending on how much power they signed up for originally and how much the load has grown since they signed up, we have customers that get only 10 or 15 percent of their load supplied by power from us and some that get as much as 70 or 80 percent of their load supplied by power provided by us. The CHAIRMAN. What does the REA get? Mr. CLAGETI'. Which one? The CHAIRMAN. In your area. Mr. CLAGETI'. Well, there are several of them. Generally, they get less than half of their power from us. The CHAIRMAN. What about the REC? Mr. CLAGETI'. Again, it would depend on which one. Basin Electric, for example, has over 100 member systems or distribution coops that it supplies power to. Those distribution co-ops are formed in groups of medium-sized G and Ts, and some of those are running around 30 percent and some about 50 percent of their power supplied by us. The CHAIRMAN. What is the average retail power rate for the Missouri River Basin? Mr. CLAGETI'. The retail power rates for the Missouri River Basin 
range from about 4 to 8 cents per kilowatthour (kWh), depending on the supplier. The retail power rate is the rate to the end user or consumer and includes the utility's costs of transmission and distribution of the power, as well as the costs of a mixture of old and new powerplants and the fuel they consume. The wholesale power 
rates for the Missouri River Basin range from about 3.5 to 5.5 cents per kWh. The wholesale power rate includes the costs of a mixture of old and new power plants and the fuel they consume, but does nm, always incude the utility's transmission and distribution costs. Western sells power on a wholesale basis in the Missouri River Basin, from relatively old powerplants. Some of Western's customers are small municipalities or rural electric cooperatives in economically disadvantaged rural areas whose needs are primarily supplied by Western. The CHAIRMAN. Would this retail power rate be affected by the 3 mill increase? Mr. CLAGETI'. It would be affected but not in direct proportion, because, as you have already covered, we only supply part of the power for that area. The CHAIRMAN. Is your administration opposed to any of the project revenues being used to compensate the tribes? Mr. CLAGE'M'. When you say my administration, are you talking about WAPA? The CHAIRMAN. WAPA, yes. Mr. CLAGE'M'. I don't know that we have any feelings or position on that, Mr. Chairman. We try to carry out the provisions that Congress gave us which is to supply that power at the lowest possible cost consistent with sound business principles. There are some other guidelines on widespread use and preference for public entities and so on. The CHAIRMAN. By that answer, am I correct to say that you are not opposed? 
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Mr. CLAGETI'. If that means we are in a neutral position yes I would like to take that position. ' ' The CHAIRMAN. I thank you very much, sir. Senator BURDICK. Mr. Chairman, I have one more question. The CHAIRMAN. Certainly, Senator. Senator BURDICK. I notice in your prepared statement it says the proposal would increase the present rates for power that W AP A supplies to Pick-Sloan Missouri Basin customers from 7.4 mills/ kWh to as much as 10.4 mills/kWh, a 40 percent increase. When was that study made? Mr. C�GETI'. That was just made in the last few days, Senator, as we tried to analyze these two proposals. The 40 percent increase is the impact if both proposals were enacted. Senator BURDICK. What do you mean by both proposals? . Mr. CLAGETr. The Three Affiliated Tribes and the Standing Rock Sioux proposals. Senator BURDICK. I see. In light of your affirmative responses to the draft language is it true that there would be no need to increase preference power rates to �ick-Sloan custom�rs in order to accommodate the deposit of � specified amount to a Just compensation account on an annual basIS? 

. Mr. CLAGETI'. If the alternative language we have been discuss�g were enacted, you are correct, Senator. There would be no rate mcrease. Senator BURDICK. No rate increase on the preference power rates? Mr. CLAGETI'. Correct. Senator BURDICK. That is dependent upon adopting this lan-guage, though, you say. Mr. CLAGETI'. Yes, sir. Senator BURDICK. That is all I have. Thank you. The CHAIRMAN. I thank you very much, sir. Mr. CLAGETI'. Thank you, Mr. Chairman. The CHAIRMAN. Our next witness is the Acting Assistant Secretary of the Army for Civil Works, General John Doyle General, welcome, sir. 
STATEMENT OF JOHN S. DOYLE, ACTING ASSISTANT SECRETARY 

OF THE ARMY FOR CIVIL WORKS, U.S. DEPARTMENT OF THE 
ARMY, ACCOMPANIED BY JOHN VELEHRADSKY Mr. DoYLE. Thank you, Mr. Chairman. As you mentioned, I am John Doyle Acting Assistant Secretary of the Army for Civil Works. ' I � very pleased and hon?red to be here. I am honored beyond an�hing th�,t I c� take credit for, though, when I receive the title of General. I WISh I were, but, :unfortunately, I am only a civilian and _not part of the Army establ1Shment. But, thank you sir. I ap-preciate the thought that goes behind it. ' Accomp�yin_g .D?-e here todar is Mr. John Velehradsky, Chief of the Plan�mg Div1S1on of the M1SSOuri River Division. . As I said, I am pleased to al?pear � report on the progress made smce the March 30, 1987 hearmg on rmplementation of the recom-
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mendations of the Joint Tribal Advisory Committee otherwise known as JT AC. As also requested, I will provide, in the second half of my testimony, views on behalf of the Department of the Army on the legislative proposals of the Standing Rock Sioux Tribe and the Three Affiliated Tribes of the Fort Berthold Reservation. Unfortunately, as will be explained more fully in this statement and the statements of the other Federal witnesses testifying here today, the Administration will oppose certain objectionable provisions of these legislative proposals if introduced as currently drafted. At the March 30 hearing, Brigadier General Charles E. Dominy expressed our belief that a number of the JTAC recommendations have merit, that the Corps of Engineers would work with the tribes to implement those with merit, but that others would be difficult to implement under our existing authorities and mandates. The Corps has made considerable progress since March on those items we have authority to implement. We have had a series of meetings with tribal representatives which involved the district, division, and Washington levels of the Corps of Engineers. In addition, in June, I met with tribal representatives and Senator Burdick to discuss the JT AC recommendations and other issues raised by the Indians. As a follow-up to the June meeting, the Omaha District Engineer, in July, led a team of Washington, division, and district level staff to represent me in visits to the reservations. Following those visits, the district, in coordination with the tribes, developed a plan which responded to the JT AC recommendations, and I approved that plan in late July. On August 10, I sent a letter to you as well as to other appropriate Members of Congress, State officials, and the tribes summarizing the major elements of that plan. Last week, we provided you and other appropriate Members of Congress and the tribes with a status report on our activities to date. With your permission, Mr. Chairman, I ask that these two re-ports be made a part of the record of this hearing. The CHAIRMAN. Without objection, so ordered. Mr. DOYLE. Thank you, sir. [Letter and status report appear in the appendix.] Mr. DOYLE. The five recommendations in the JTAC report related directly to the civil works program activities are discussed, and our position on each is summarized as follows: First, the JT AC report recommended, subject to easements for project purposes, the return of former Indian lands which "."ere considered in the report to be excess to project needs. The tribes' recommendation to return some former reservation lands, subject to sloughing and flowage easements, has been reviewed. There may be parcels of land that can be determined excess to project needs. Therefore, we have initiated a review of our project lands, applying current acquisition criteria, to identify these potentially excess lands. Second, the JTAC report found that return of excess former Indian lands would provide opportunities for recreational development along the lakeshore as part of a tribal economic enterprise . The Omaha District is working with the respective tribal councils to outline long-term plans which wil l  identify potential recreation 
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areas to improve lake access, satisfy the recreational needs of the area, and contribute to tribal economic development objectives. Such areas could be leased to the tribes and made available for either tribal or private sector development. Third, the JTAC recommended construction of a bridge to permit reestablishment of a crossing on State Highway 8 in the Elbow woods area in North Dakota. I know of no authority that the Corps has to replace this bridge. Other items addressed in the report regarding infrastructure replacement at both Lake Sakakawea and Lake Oahe are not within the purview of the Corps of Engineers' programs. These items should be addressed by the other Federal agencies as appropriate. Fourth, the Standing Rock Sioux Indian Tribe recommended the establishment of an Indian Desk within the Corps of Engineers' headquarters. We agree that, based on a review of the issues raised by the tribe, communications between the Corps and the Indian tribes should be improved. At my direction, the Omaha District has established an Indian Desk to improve communications with the tribes and to allow the tribes to have a single point of contact to resolve issues of concern. The Indian Desk was established directly under the District Engineer who has the authority over most decisions regarding Indian issues in our country. Procedures have been established to ensure the issues affecting the Indian people that cannot be resolved at the district level are surfaced and referred for consideration to the appropriate levels of authority in the Department of the Army. Fifth, one of the JTAC recommendations included a statement that the tribes "were not compensated in an amount calculated by a methodology which accounted for the unique circumstances and values taken from the tribe." In the original acquisition acts, Congress addressed the question of adequate compensation to the tribes for losses suffered in connection with these projects. It is my understanding, that the Department of the Army has fully and faithfully executed responsibilities entrusted to it under these legislative directives. The following item, Mr. Chairman, in the JTAC report which could impact on the Corps of Engineers Civil Works program was not included in our Omaha District plan. The item deals with the protection of reserved water rights. Und-=:r Federal law, sanctioned by the Supreme Court, the United States lS empowered as a trustee of the Indian tribes to reserve to the tribes enough water to meet the Indians' reasonable needs including their future needs. These reserved water rights have ' not been quantified. It should be noted, however, with respect to the issue of Indian reserved water rights that the Supreme Court has recently made it clear_ that navigational servitude applies to all riparian and riverbed mterests and that even the rights of individual States or Indian tribes in _a navigable stream are subject to the paramount power of the Umted States to ensure that such waters remain free to intersta� or foreign com�erce. The constructio� and operation of these proJects were authorized through an assert10n of the navigation power and, therefore, involve the navigation servitude. 
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Mr. Chairman, in summarizing our actions to address . items 

raised in the JTAC report, I firmly believe we a_r� responding to the concerns of the tribes within available authorities and that we 
will continue to do so. . At this point, I would like to shift for just a m�nute and address 
my comments to the two legislative proposals which were forward-
ed by your letter to me. . With respect to these p�oposals, both cc:mtain items whic� are !e
lated to the issue resolution process which we are p�rsm?g with 
tribal representatives. However, as proposed, the legislatio� con
tains some provisions that the Army d?Els oppose, _and I have _ m �y 
formal comments gone into more detail th�� I will do here_ m �his 
summary in describing some of those provis10ns and our obJections to them. With that, Mr. Chairman, I would hke to conclude my summary 
statement, and I would be more than happy to accept any q.ues
tions you have. I ask that my full prepared statement be submitted 
for the record in full. The CHAIRMAN. Your full statement will be made part of the 
record. · h d" J [Prepared statement of Mr. Doyle _appears m t  e appen ix. 

The CHAIRMAN. As you have mdicated, the JTAC report ree:om
mended that former Indian lands that were taken for the Garrison 
Dam which are in excess to the project use needs should be re
turned to tribal ownership subject to a flowage e1:15e�ent f�r 
project purposes. You have indicated that you are lookmg mto thIS 
matter. . • d h t · te-ln your October 24 status report, you mdicate t a approxima 
ly 500 miles of the Lake Sakakawea shoreline_ lies within the exU: 
rior boundaries of the Fort Berthold Reservation and that approxi
mately 70 grants of easement, licenses, permits, and leases have 
been made in that area. Am I correct? Mr. DoYLE. Yes, sir. h Co f The CHAIRMAN. However, in the March testimony of t e rps o 
Engineers which was made before this committee, your represe1;1ta
tive stated that there were no excess lands not n�eded f�r proJect 
purposes that could be returned to the Three Affihated Tribes. Yet, 
you have indicated by your status report of October 24 that you 
have issued 70 grants o_f e�ement. . 

? Did your representative he to the committee. Mr. DoYLE. No, sir, not at all. The statement w_as m�de by Gener
al Dominy that there are no excess lands. That lS a different que�
tion from the question of which of those la_nds are. leased on h
censed to others to accomplish those authorized proJect purposes. 

What General Dominy testified to in March was based on a study 
which was initiated in 1985 and h�d recently be�n c_ompleted under 
guidelines provided by GSA. Usmg those guidelmes, no excess 
lands were identified. The CHAIRMAN. Would the 70 grants be excess lands? _ . Mr. DoYLE. No, sir. These are actually out-grants which m many cases are used to accomplish authorized project purposes and are not excess to the project needs. The term outgrant is used by the Departme�t of_ the Army to denote the temporary right to use Army lands given m the form of 
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easements, leases, licenses and permits. Such uses could include recreational leases, fish and wildlife management licenses, agricultural leases, easements for utility lines, roads, and railroads and other special use permits. These instruments do not convey the Government's ownership of the land and in no way indicate the land is excess to project requirements; they do allow for uses by other parties which are compatible with authorized project purposes. The CHAIRMAN. Isn't it true that some of these grants include long-term fish and wildlife management licenses? Mr. DoYLE. Yes, sir, there are several fish and wildlife licenses with the State. The CHAIRMAN. What about your position relating to the tribe's management of its treaty rights and resources in this area? Mr. DovLE. We are doing nothing in these areas that is in violation of those treaty rights, insofar as I am aware. The CHAIRMAN. You have indicated that none of the 70 grants can be considered excess, but isn't it true that among the grants that you have made, some involve the permanent sale of shoreline areas to non-Indians for residential and recreational sites? Mr. DoYLE. Yes, sir, it is true that there were sales of cottage sites, however, none of the 70 outgrants are considered excess. The 70 outgrants referred to in the October status report include easements for roads and public utilities, permits to the Bureau of Indian Affairs, leases and licenses for public parks and fish and wildlife areas and they are not excess to project purposes. They do not include the sale of lands for cottage sites. The CHAIRMAN. And that is not excess? Is it part of the project to have these residential and recreational sites for non-Indians? Mr. DovLE. The projects are multi-purpose projects. Those purposes include flood control, hydropower, navigation, irrigation, fish and wildlife enhancement, and recreation. So, to have recreational leases is not inconsistent with the recreational purpose, necessarily, of the multi-purpose project. The CHAIRMAN. What about the residences? Mr. DoYLE. What about them, sir? The CHAIRMAN. Is that necessary for your project? Mr. DovLE. That is one of the questions that will be looked at in connection with the review of excess lands that we have currently underway. In the late 1940's and early 1950's, the Army leased lands for cottage and club site use in order to encourage interest in recreation development at this and other projects. The lessees built dwellings for cottage site uses on the leased lands. In 1956, Public Law 84-999 authorized the Secretary of the Army to sell any Governmentowned lands within reservoir areas under his control which were being used for or were available for cottage site development. The lands sold were not excess to project purposes, but were sold under Public Law 84-999 for cottage site use and cannot be returned to their former owners or conveyed to the Indians. The testimony that General Dominy gave reached the conclusion that it did based on criteria he was operating under from GSA. That is not the criteria that I am currently using to evaluate 
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whether or not any lands are currently excess to pr�ject needs. It did not include a survey of the lands sold for cottage siteHs. d The CHAIRMAN. Now, these parcels have been sold. ow o you opose to return them to the Indians? h pr M DovLE I haven't indicated that they will be returned to t � Indi��s or that it would be appropriate to return them to the Indi-anThe CHAIRMAN. So, you are insisting thl;lt these parcels that were 
sold for residential purposes and recreational purposes are neces-
sa�/o���r��tZir. I am saying that I am not �n a pos�tion to deter�ine at this point that they are not co�sistent with the · t We will have to take a look at that question and be back to ;���th the results as part of the study that we are currently en-g� t�AIRMAN. How long will it take to resolve this mat�f Mr DovLE. We are currently looking at a Sep�m�r 1 com-pleti�n date for field level studies by the Omaha Dti

h
stric!

te . to de-The CHAIRMAN. Why is it necessary to change e cri ria teMin�;�ssI 1��!:e that the GSA guidelines that �ere used in Mar�h are n�t the criteria that reflect what the e;ommiittee dn\!he Indians are really attempting to have us determme. n con uc mg 
this type study, it is general practice not to declard 1� :ic�: when the cost of disposal exceedsll the valud �{!\�d1Fan� wa!t us to derstand that you and your co eagues an 1 ld be d d te • • what lands that we currently contro wou e-
i :::�e:! to our project needs without considerati�n to costs of d!r 

sal and other criteria. That is the study I am looking at . . that is a different question from the one that General Dominy an�h=r��RMAN. In order to complete the record, what is your def-inition of excess lands? to lish the authorized Mr. DovLE. Lands not necessary accomp purposes of the project. . "b T t that the sale of parcels The CHAIRMAN. So, there lS a possi i i y to car out the project? for residential purposes may be n
tak

ecessaryl k t tre facts associated M DovLE Sir I will have to e a oo a . . h witl:-the pa;cels 'in question to be able to answer definitively t e question. I can't do that here. I d " De k? The CHAIRMAN. I believe you have created an n ian s • Mr. DoYLE. Yes, sir. . ? The CHAIRMAN When was this created. Mr DovLE Approximately three months ago, and that came of the heels of the recommendations in the JT AC r�port and a mee -ing that we had with the tri� and _Senator Burdt�k._ te ests of In-The CHAIRMAN- And is thIB desk Just to serve e m r . ? dians in that area of the Garrison Dam or thr�>Ughout the nation. Mr. DovLE. It is to serve the area cove_red m t�e JTAC report. The CHAIRMAN. So, this is an ad hoc Indian Desk. . M Do This is an Indian Desk that has been establ:15hed to deal r in an �proved way with the issues that have been raised and 
the constituencies affected by the JTAC report. The CHAIRMAN. Senator Burdick. 
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Senator BURDICK. Mr. Chairman, you have covered the ground quite well, but I would like to ask one last question here. The committee has been advised that the impact of non-Indian recreational use of the shoreline has resulted in numerous cases of trespass on Indian lands and the disregard of Indian property rights by non-Indians seeking access to shoreline areas. Is your agency vested with authority to address this problem? Mr. DoYLE. Sir, we have a responsibility to operate and maintain our projects in accordance with Congressionally authorized directives. I am not certain to what extent we have enforcement authority over tribal lands. Perhaps I can ask Mr. Velehradsky to answer that, and if we need more, we will supplement our answer for the record. Mr. VELEHRADSKY. Senator, it is my understanding that, in this instance, we would rely on the State agencies for jurisdiction over the enforcement of laws on those areas. The United States or the Corps of Engineers has no jurisdiction in terms of enforcement within the project. We rely on the State agencies. Senator BURDICK. What do you mean no jurisdiction? They have the jurisdiction. They just assign some of it to somebody else to maintain. They have jurisdiction. Mr. VELEHRADSKY. We have jurisdiction over the land, but in terms of enforcing State game laws, we do not have any jurisdiction over State game laws. Senator BURDICK. What about trespass? Mr. VELEHRADSKY. Trespass we would have. Mr. DovLE. But I think the legal question that we need to look into and amplify for the record is to what extent we have authority to go onto Indian lands to enforce that, and I will provide that for the record, sir. I don't have the answer at the top of my head. Senator BURDICK. This is an anomaly. There is trespass on Indian lands, but you can't go on Indian lands to stop the trespass. Mr. DoYLE. Well, maybe I can, but that is what I have to find out for you. I can't tell you right now, but I will get that for the record. Senator BURDICK. All right. Thank you. [Material to be supplied follows:] 
The Corps relies on local and state police assistance for law enforcement activities 

on Corps lands. In fact, the Corps has been authorized by law to pay local and state 
police for expenses incurred when engaged in additional law enforcement activities 
on Corps lands. The Corps does not possess law enforcement authority on adjacent 
tribal reservation lands. The Federal Government, as trustee of Indian lands, has an 
interest and responsibility in protecting tribal lands against intrusion by trespass
ers. To my knowledge, this function would have to be undertaken by the U.S. Attor
ney or the U.S. Marshall. In some states, legislation has been passed whereby the 
state has taken on the responsibility to protect Indian lands from trespassers, and 
the U.S. Supreme Court has upheld the validity of these statutes. To my knowledge, 
the State of North Dakota has not enacted such legislation. Thus, the Tribes must 
rely on the assistance of the U.S. Attorney. 

The CHAIRMAN. Senator McCain. Senator McCAIN. Mr. Chairman, I will admit freely that I am not familiar with all of the details of this situation. I am sure it is one which is fraught with tragedy and great suffering. Let me just say, though, that from what I am able to read here that there is a request here for some kind of compensation in the range of $360 million to $762 million. Mr. Chairman, there are 20 
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tribes in the State of Arizona. They have been moved, many of them, from one place to another and suffered dislocation � well for various reasons. I think they are entitled to compensation as well. We are talking about, I think, an incredible amount of money. I see no real documentation for that kind of money, and I find this, frankly, a bit bizarre given the budget constraints that w_e are facing in this day, particularly on this day when we a_re trymg �o seek an agreement which will have to include both mcreases m taxes and decreases in benefits to all Americans. I am sure that the Administration would stoutly oppose this, and, very frankly, Mr. Chairman, I find it so different_ from �ny proposal that I have seen in five years of dealmg with Indian issues-I was the Chairman of the Republican Task Force on Indian Affairs when I was on the House side- that I frankly am wondering what is going on here. . . . . Where in the world would we come up with $762 million m compensation without some kind of very seri?us case I?eing �ade for which I have seen very little documentation? And if we did come up with $762 million, I wonder where in the world we would find it. So I would be more than happy to examine this much more carefully: but it seems to me that we may possibly be misleadi�g _som_eone here as to the viability of a proposal of over $760 million m compensation. I can give you a number of stories of about 15 tribes in Arizona that were moved by the Federal Government for various reasons and shifted around. In fact, we have a relocation process going on right now where I suggest that those people have a case for compensation in the hundreds of millions of dollars as well. It is not, I am sure, that these particular tribes don't deserve it also but I would have to receive a lot more information before I wo•1id be supportive of sums of money that are in this range. Thank you, Mr. Chairman. The CHAIRMAN. I think the recommendations are found in the final report of the advisory committee, and the members of the committee were appointed by the Secretary of the Interior. Isn't that correct? Mr. DOYLE. Yes, sir. The CHAIRMAN. And they were not appointed by the tribes in that area. Mr. DoYLE. That is my understanding. The CHAIRMAN. So, this is in essence a report of the Administration, and if I am not mistaken, all members agreed upon the report and the recommendations. I think the record shows that non-Indians receive greater compensation for their lantls as compared to Indian lands. What reason do you have-or rationale-for paying non-Indians a better rate than for Indian lands of comparable size and in the same area? Mr. DoYLE. Mr. Chairman, I am not aware that that is the case, but I will look into the matter. Is there any particular place in the record? Perhaps I will talk to staff afterwards and they can direct me to that. 
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The CHAIRMAN. I believe the question was brought up in the _last 
hearing, and your representative ackno�ledged that . non-In�1ans 
were paid more for their land than Indians. I was Just curious. 
Why so? . Mr. DoYLE. Mr. Chairman, all other things bemg equal-and I 
suppose they never are-I can think of no reason why that should 
have been the case if in fact it occurred. The CHAIRMAN. Would you submit to us a response to that? Mr. DoYLE. Absolutely. [Material to be supplied follows:] 

In March, Brigadier General Charles E. Dom�)'. stated that the method of re!ll 
estate acquisition used at that time was very smnlar � that used today, whe�em 
contracted real estate personnel survey lands an� use fair_ market _value determma· 
tions to arrive at appraised amounts. He also said that th1S appraised value system 
ws used uniformly within the basin. 

Compensation paid to the Three Affiliated Tribes pursuru_it to Publi� Law 81-437 
was based on an appraisal completed by a Board of Apprmsers establ1Shed by sec
tion 3 of that Act. The Board consisted of one member designated by the Secretary 
of the Interior, one member. designated by the Chief of Enginee�, and one mem_ber 
designated by the Department of Agriculture. The Board es?1bl1S�ed. an app�aisal 
team which consisted of five advisors provided by the BIA, M1SSouri River Basm In
vestigation, and four Corps of Engineers representatives. Compensation paid to t�e 
Standing Rock Sioux Tribe pursuant to_ Public �w 85-915 was bast;d on an appralS
al completed by an independent apprmser. The mdepen�ent appraiser was �lected 
by the Chief of Engineers and the Secretary of the Interior pursuant to_ section 3_ of 
Public Law 81-870. The independent appraisal was reviewed by a commit� cons1St
ing of two negotiators from the Standing Rock Sioux Tribe , . a rep_re�ntative. from 
the Corps of Engineers, and two representatives from the M1SSOur1 River Basm In-
vestigation staff. . . Upon close examination of a representative sample of lnd1an/non-Ind1an _land ac
quisitions from the Omaha District files , the Corps info!ms me that the Indians _and 
non-Indians received comparable compensation for their lands . In fact, non-l�d1ans 
received very limited relocation assistance under the Resettlement Ac!, while the 
Indians and Tribal organizations received major assistance as prescribed by the 
Bureau of Indian Affairs and funded under the project. Subsequent legislation has 
further compensated the Indians by granting them grazing and mineral rights. . Section 14 of Public Law 85-915 gave any individual member of the Standing 
Rock Sioux Tribe the right to reject payment and have the courts determine the jui:,t 
compensation to which the individual was entitled. Similarly, section 5 of Public 
Law 81-437 gave the Three Affiliated Tribes the option of having just compensation 
judicially determined. 

The CHAIRMAN. Senator Daschle. Senator DASCHLE. Mr. Chairman, I have no questions at this time. The CHAIRMAN. Then, I thank you very much, Mr. Secretary. Mr. DOYLE. Yes, sir; thank you. The CHAIRMAN. Our next witness is the Deputy to the Assistant Secretary of Indian Affairs, Mr. Frank Ryan. He will be accompanied by Haydn Lee, Special Assistant to the Commissioner for Indian Affairs. Mr. Ryan, welcome, sir. 
STATEMENT OF FRANK RYAN, DEPUTY TO THE ASSISTANT SEC

RETARY OF INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR, 
ACCOMPANIED BY HAYDN LEE, SPECIAL ASSISTANT TO THE 
COMMISSIONER FOR INDIAN AFFAIRS, BUREAU OF RECLAMA
TION 
Mr. RYAN. Good afternoon, Mr. Chairman. 
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Mr. Chairman and members of the committee, I am here to present the position of the Administration on these proposed draft bills. Our testimony will focus on those portions of the recommendations and legislative proposals that affect the programs of the Department of the Interior, and, where relevant, we defer to the comments and positions of the Army Corps of Engineers and the Department of Energy. At the outset, I think it is important to note that the Administration opposes the proposed legislation as currently drafted. The bills would require the payment of hundreds of millions of dollars in additional compensation to Indian tribes which have already received just compensation for their lost property. Perhaps later we can discuss what constitutes just compensation, or at least I can try to clarify that. The bills would also require the expenditure of hundreds of millions of dollars on infrastructure facilities and on irrigation projects of unknown economic merit. In a time of severe fiscal restraint, we do not believe that such an intense distribution of Federal funds at 2 out of the 300 Indian reservations and 200 Alaska Native villages is a prudent or equitable implementation of Federal programs. On March 30, 1987, this committee held a hearing to address the JTAC report. During the hearing, in response to a suggestion by Assistant Secretary Swimmer that there may be a more effective way for the tribes to spend the funds earmarked for irrigation development, the Chairman asked whether the Bureau had explored the idea with the tribes through a consultation process. Mr. Swimmer responded that he would be happy to sit down with the tribes and look at alternative ways of spending the Garrison funds more effectively. On April 28, 1987, Mr. Swimmer hosted a meeting with the Standing Rock Sioux Tribe, the Three Affiliated Tribes, Congressional staff, and representatives from the agencies directly involved witn the Garrison project. Although Mr. Swimmer was prepared to discuss alternative proposals, the focus of the meeting was on achieving implementation of the specific recommendations in the JT AC report. This meeting served as a springboard from which the tribes engaged in more detailed discussions with the U.S. Army Corps of Engineers, the Western Area Power Authority, and the Bureau of Reclamation concerning implementation of those recommendations. However, no meaningful discussions with the tribes on alternatives to irrigation development have yet been conducted, but we would be pleased to do so at the request of the tribes. Also at the March 30 hearing, the committee asked Assistant Secretary Swimmer when he would be willing to take administrative steps to coordinate fish and wildlife and law enforcement projects with the Standing Rock Sioux Tribe to protect the tribe's hunting and fishing rights on the reservation in and around Lake Oahe. Assistant Secretary Swimmer stated that he would be prepared to do that at any time the tribes would like to sit down and talk about it, and that he would be happy to arrange such a meeting with the Fish and Wildlife Service. 
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While the April 28 meeting would have been an appropriate time to discuss the tribes' hunting and fishing rights, other issues such as irrigation development, inf�astruc_ture replacem�nt, �d economic development were the roam subJects of the d1Scuss10n at that time. As a followup to the April 28 meeting, in �lSCal year 1987, th� Bureau of Indian Affairs executed contracts with the Three Affiliated Tribes and the Standing Rock Sioux Tribe to enable the tribes to analyze and research means of initiating the recommendations. The contract activities include consultation with Federal and State water agencies, research and design of tribal water administrat!on authority, consultation with the Corps of Engineers ?n _restoration of shoreline ownership, and establishment of a comm1SSion to work with Federal and State agencies to begin restoring lost infrastructure. Also in fiscal year 1987, the Bureau of Reclamation involved the tribes in the planning process for implementation of the Garrison Diversion Unit Reformulation Act and provided the tribes with $97,000 through an interagency agreement with the Bureau of Indian Affairs. The purpose of this endeavor is to assist the tribes in the preparation of comprehensive plans for the reservations that are to benefit from the Garrison Project. As the plans are completed and approved, it is our intention that the design data collection and design and construction of the units be accomplished by each tribe on their own reservation under the provisions of the Indian Self-Determination and Education Assistance Act. At present, the tribes' lawful water entitlements are unknown, and there is no indication that either tribe is interested in pursuing a quantification of their rights. I would now like to turn to a discussion of the two draft legislative proposals forwarded by the committee. The purpose of the two bills is to implement certain recommendations from the Garrison Unit Joint Tribal Advisory Committee. With respect to the Standing Rock legislative proposal, section 3 of that proposal authorizes the tribe to share in the propagation and management of the fIBh resources on and near the reservation and further provides that the tribe shall have exclusive jurisdiction to regulate hunting, fIBhing, and boating within the boundaries of the reservation. We do agree that the tribe should be able to benefit from any Federal fIBhery facilities located on and near the reservation, and although we agree that the tribe's authority to regulate and manage the fish and wildlife resources on the reservation should be recognized, jurisdictional questions do remain between Indian and State authorities. We also assume that section 3 is not intended to supercede existing Federal wildlife statute or case law. Section 4 of the proposal directs the Secretary to develop irrigation units on the reservation in accordance with the JT AC. The Department cannot support this proposal until it is determined through appropriate studies that the lands in question are practicably irrigable and that the development of those lands is financially justified. 
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Moreover, even if these conditions were met, funding for new irrigation projects is a low priority in the current fiscal climate, and the Administration would oppose it. We also question the acquiring of fee land farm holdings unless there are willing sellers. Section 5 of the proposal directs the Secretary to use Pick-Sloan power revenues to compensate the tribe in the amount of $365 million for land taken for construction of the dam and for other damages incurred by the tribe due to construction of the dam. It is not exactly clear how this sum was arrived at. However, as earlier testimony states, we do not believe that the JTAC report provides the kind of documentation necessary to establish that the tribe is legally entitled to any such additional compensation. In addition, we note that the $10 million annual payments would not be adequate to cover the interest payments, much less retire the debt. We would oppose a direction to the Secretary to provide such compensation. Section 6 of the proposal provides that the tribe will be involved in the planning, designing, construction, and maintenance of any municipal, rural, and industrial water systems developed under the Garrison Diversion Reformulation Act of 1986, and it clarifies the applicability of the Indian Self-Determination and Education Assistant Act to any such water development. We have no objection to this concept. However, application of the Buy-Indian Act may be more appropriate. Section 7 of the proposal appears to assume that some land at elevation 1620 feet above the water level of Lake Oahe is surplus to project needs and further directs that such lands be returned to the tribe and held in trust by the United States. This section also subjects the return of the lands to an easement for flooding and any leases or other rights held by any person prior to transfer back to the tribe. It also clarifies that the tribe shall have civil jurisdiction over persons and property on such lands to the same extent that the tribe has civil jurisdiction over other reservation lands. While the Department does not object to assuming responsibility for the trust status of any lands returned to the tribe, we would defer to the U.S. Army Corps of Engineers on the issue of whether such lands are surplus to the needs of the project. Section 8 �irects the establishment of an office within the Army Cor�s of Engmeers, and we defer to the Corps on that issue. With respect to the Three Affiliated Tribes legislative proposal title I of that proposal establishes an economic recovery fund and e�dorses the JTAC recommendations and conclusions that the tnbes sho�ld receive fmancial compensation from Pick-Sloan power reven�es m the amount of $1_7�.4 million for the taking of the land, the displacement of the families, and the construction of the dam and reservoir. As was stated in our earlier testimony, we do not believe that the «n:AC report provides adequate documentation to establish that �he tnbes are legally e�titled to additional financial compensation � the form of the substitute or replacement value of their economic base lost as a result of the siting of Lake Sakakawea. We would oppose a direction to provide such compensation. 
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Title II of the proposal provides for the repl�cement of infrastructures. We believe that the need for such infrastructures fl:3 education, housing, and roads should_ be ev�luated by the appropriate Federal agencies and included m their annual program and budget plans for each agency, if appropriate. . As a general principle, needs id�ntified for . the Three Affl:1-i�ted Tribes must be weighed fairly agamst competmg needs for similar facilities on other reservations, particularly in an era of fiscal restraint. Title II directs the development of irrigation and municipal, industrial and rural water systems for the reservation in accordance with th� recommendations and clarifies the applicability of the Indian Self-Determination Act to the development activities. We support timely implementation of all water system develop�e�t authorized by Public Law 99-294. However, we cannot support irr�gation development in excess of that contemplated by that act until it is determined through appropriate studies that such lands are practicably irrigable as well as fmancially justified. Moreover, as has been stated earlier, application of the Buy-Indian Act may be more appropriate to such development. This concludes my prepared statement. If I may, I can try to answer your questions. [Prepared statement of Mr. Ryan appears in the appendix.] The CHAIRMAN. When the Bureau of Indian Affairs was created, I believe it was created so that the trust responsibilities as set forth in the many treaties and laws of the United States could be faithfully carried out, at the same time, keeping in mind the best interests of the Indian people of the United States. In this matter, do you believe that you are properly administering the trust resources of the tribes involved? Mr. RYAN. I am not exactly sure I understand the question. In the context of the bills? The CHAIRMAN. For example, this report suggests, among many other things, that lands that are excess to the needs of this project be returned to the tribes. Mr. RYAN. In that specific context, I think if the lands are excess to the needs of the project, they should be. The CHAIRMAN. Do you think if they are sold for residential purposes they are excess to the needs of the project? Mr. RYAN. Well, I am not familiar enough with what all the statutory bases are for multi-use projects, so I can't really speak to that. The CHAIRMAN. Have you read this report of May 23, 1986? Mr. RYAN. Yes. It has been some time since I read the full report, but yes, I have. The CHAIRMAN. And I am certain you know that the members of the advisory commission were selected by Secretary Hodel. Mr. RYAN. Yes, sir; that is correct. The CHAIRMAN. I gather that your agency did provide input. Mr. RYAN. There was, I believe, at the staff level quite a bit of input and probably almost on a daily basis in the field. The CHAIRMAN. And now you are telling us that the recommendations ought to be rejected? This is your committee. We did not appoint this committee; you people appointed this committee. 
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Mr. RYAN. Well, I think that the reasons why the recommendations are found unacceptable in the context of the proposed legislation are primarily because of fiscal restraint and also because there are some differing views about what it would be that would make-what could be done to make these people whole again in light of everything that has happened to them. In the report, there is documentation; in the sense of trying to value what the lost economic asset was and would be, and that type of evaluation is different from the kind of evaluation you might engage in if you wanaed 

to go out and appraise land for purposes of a Federal condemnation. So, from the point of view of did the Federal Government adequately appraise land and provide due process and so forth, information has been supplied to this committee at the previous hearing by the Corps of Engineers, and as I recall that testimony, it said that Indians and non-Indians alike were paid the same amount-I mean that the valuation was done the same. Even saying so, there is other testimony in the record which points to the concerns of replacement or substitute value for the lost resource. I think one of the problems is that the Joint Tribal Advisory Committee's recommendation is a recommendation which deals really in the context of what can be done to replace the asset in the same agricultural terms in terms of irrigation projects and so forth and what it take would to subsidize that project or make it usable. As I understand the concerns of the Assistant Secretary, Ross Swimmer, his concern was that there is more than one way to provide an economic base or to provide an asset to the tribe. What comes out of the recommendations in the committee's report is essentially a recommendation to constitute some irrigation projects for which it is difficult to really know what the feasibility is in terms of soil and also in terms of cost-and out-year cost, for example, the cost deferred under the Levitt Act and the other costs in terms of preferential power. If all of those out-year costs were discounted to their present value and rolled up, it might be that the actual project before you in this legislation would be significantly higher. The other thing that is of concern is that even assuming that the legislation would go forward and pass and become a reality, would it in effect make the tribe whole as it was about 30 or 40 years ago? 
It is difficult to know that because it is difficult to know whether or not that type of land use or that technology would be sufficient to employ or re-employ heads of households of what had once been 480 families that have been moved. If it turns out that the project overall is one which will require a continuing Federal subsidy, in a way, it appears as if it is being imposed on the people or maybe it is that they seek to impose it on themselves is an agricultural solution to the results of the dislocation that had occurred before. Maybe it would be better if there had been more thought given to various ways of attempting to make people whole in terms of looking at the creation of different types of economic assets. It is really kind of a question of what is the goal. 
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One of the sections in the. law says that it is aimed at economic development. I think that is what it is getting at, but I don't know if what it will do is that. I don't know that it will necessarily further the economic independence of the tribe if it is tied to a subsidized project. I am well aware of the fact that, in that part of the country, the predominant resource available to the tribe is agricultural lands and that agricultural development is the most obvious way to look at it. However, it was the feeling of the Assistant Secretary that more alternatives could have existed rather than just this one, and I think it is unfortunate that we only have this one to look at. At any rate, we had some questions about whether or not the project would be a remedy or a solution for the original dislocation and hardship that these people have endured all these years. The CHAIRMAN. I have very patiently sat here listening to your many, many reasons why this measure should not be considered. You are the trustee of Indian resources, are you not? 
Mr. RYAN. In a sense, I am. The CHAIRMAN. Well, aren't you the trustee-not "in a sense"-by law and by treaty. 
Mr. RYAN. The Bureau of Indian Affairs, yes, sir, is the trustee for Indian resources. The CHAIRMAN. As trustee, do you believe that your beneficiaries, the Indians, got a good deal out of this one? 
Mr. RYAN. No, sir; I do not. The CHAIRMAN. Then what alternative do you propose? You have given every reason to turn this one down. 
Mr. RYAN. Well, the only alternative that I can propose is the one that Assistant Secretary Swimmer offered which is to try to sit down and to work out some alternatives. The CHAIRMAN. That has been going on for nearly 200 years. Mr. RYAN. Well, I share your frustration with this. The CHAIRMAN. Now, you have suggested that this measure should not be considered because of budgetary constraints. I think that is the word you used. 
Mr. RYAN. Yes, sir. The CHAIRMAN. I am certain you realize that this is a legislative committee? Mr. RYAN. Yes, sir. The CHAIRMAN. And that this measure is an authorizing measure. Mr. RYAN. Yes, sir. The CHAIRMAN. We are not appropriating any money. We set forth in this measure what we think is correct, and the money committee will decide whether the money should be made available. You don't think that these people deserve some sort of relief? 
Mr. RYAN. I do think that they deserve relief. The CHAIRMAN. Then why don't you come up with some alternative instead of spending all this time telling us how bad this is and the fact that we don't have money. You don't have to tell me we don't have money. We are well aware of that, sir. 
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Did your agency or the Government of the United States agree that irrigation systems should be built so that the tribes can make use of their lands? They lost the bottom lands. Isn't that correct? 
Mr. RYAN. Yes, sir. The CHAIRMAN. And so didn't you promise that irrigation systems be built? 
Mr. RYAN. I am not sure in the original legislation what the promises were that were made with respect to irrigating the lands that were on the upland. The CHAIRMAN. I can assure you that promises were made. Do you intend to carry out this promise? 
Mr. RYAN. With respect to the development of irrigation under the Garrison Unit Diversion Reforumlation Act and consistent with whatever the studies are that are being done under that act, there will be some irrigation development. With respect to those acres of land that are signaled in the proposed legislation, the Administration opposes the development of that up until some studies have been done to determine whether or not they are irrigable. The CHAIRMAN. Who will make that study? 
Mr. RYAN. Well, the Department or the Bureau of Indian Affairs would have to do that. The CHAIRMAN. When will you begin the study? Mr. RYAN. I think that the study would begin based upon some agreement between the Interior Department and the tribes about the study, and it would have to be done within existing resources. The CHAIRMAN. Well, I would hope that the trustee of Indian resources and the trustee of these people would go out of its way to carry out trustee responsibilities. In the outside world, I think the trustee in this case would have been charged with malfeasance or non-feasance. Senator Burdick. Senator BURDICK. Thank you, Mr. Chairman. Since the enactment of Public Law 99-294, has any progress been realized between the tribe and the Bureau towards implementing the Indian irrigation and MR&I projects? Mr. LEE. Senator, I am Haydn Lee from the Bureau of Reclamation. Yes; progress has been made. We are currently working with three of the Garrison Reformulation Project tribes, very successfully with two and not quite as successfully with the third. We have transferred money to the tribes so that they can take part in the planning. We anticipate that as the planning goes along, they will actually do most of it through their resources or contract and will actually deal with the construction through their resources or contract. Senator BURDICK. The committee is advised that the tribe and the Bureau are at an i�passe on who should perform the planning responsibility on Public Law 99-294 Indian projects. Has this impasse been resolved? 
Mr. LEE. The impasse has been resolved in the case of the Fort Berthold Three Affiliated Tribes and Fort Totten. In the case of Standing Rock, we still have a disagreement as to who has overall responsibility for it. 
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We have answered that previously, I believe, in a letter to the 

tribe. We would be happy to provide that letter for the record to 
the committee . [Material to be supplied appears in the appendix.] Senator BURDICK. How long will that impasse last? Mr. LEE. I don't know that I have an answer to that, Senator. We 
would like to get on and get things done. Senator BURDICK. I know, but when? Mr. LEE. We have a memorandum of understanding that we gave 
to the tribe. They feel that they should have the final say. We feel 
that under the legislation and authority from Congress that the 
overall responsibility to ensure that a product that can be used by 
everyone, mainly the tribes, and th�t will be �sable for then: when 
they get through with the Project IS something_ that was given_ to 
us under the reclamation law under which GarrISon Reformulation was authorized. . Senator BURDICK. If the tribe objects to the Bureau's conducting the planning for the development of the tribe's lands and water re-sources, how will the Bureau proceed? . . Mr. LEE. At this particular point, what we have t?ld the t�1bE; 1s that we are allowing them basically to do the planning. Our �ns1s�ence is that we have final oversight on whether that planning 1s adequate or not. That is our base position. Senator BURDICK . It does sound an awful lot like stalemate . Mr. LEE. We hope it isn't. Senator BURDICK . But it is at the present time. Mr. LEE. At this time, it appears to be. Senator BURDICK. What is the Bureau's position with regard to the Standing Rock Sioux Tribe's contracting under the authority of the Indian Self-Determination Act to provide planning for the tribe's MR&I irrigation needs? Mr . LEE. At this particular point, our last indication was that that is fine with us. We will pass money through so they can have the planning done. I would be happy to provide a further reply for the record on that, if you like. Senator BURDICK. Well, isn't there some way you can resolve this impasse? Can't you get into a room and decide it? Mr. LEE. Last time, sir, I was out numbered. No; I feel we should be able to resolve the impasse . It appears up to now we have not been able to, but I feel we should, because I don't think we are taking anything away from the tribe. I think all we are trying to do is say that what is completed will be actually usable for the tribe. Senator BURDICK. Well, you see, for us to provide some money for irrigation, you have to have something to indicate a plan of some kind. Mr. LEE. Yes, sir. Senator BURDICK. And the more that is delayed, the more the money is delayed and the more the project is delayed . Doesn't that follow? Mr. LEE. Yes, sir. Senator BURDICK. So, it seems to me we have to get together on a plan as soon as possible . 
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Mr. LEE. I concur. Senator BURDICK . Well , I hope you and the tribe will sit down again and try. Mr. LEE. Yes, sir. Senator BURDICK . Thank you. The CHAIRMAN . If I may once again make an attempt, I somehow sadly feel that when the dust settles, the Bureau will say we will sit down and determine by studies whether irrigation would be appropriate, and when the decision is made that irrigation would be appropriate, the Bureau will come before us and say since we don't have the funds, it is inappropriate. Mr. RYAN. That appears to be what I am saying. The CHAIRMAN. Then, may I ask you, as trustee, to provide usby us I mean this committee-and through us to the tribes that are involved your alternative on how to address the injury that has been suffered by these Indians? Mr. RYAN. I will attempt to do that. The CHAIRMAN. The report was issued on May 23, 1986 . It is now nearly 1 ½ years. Would 60 days suffice? Mr. RYAN. I hope so. I can't speak to-well, the question was, can the Department provide the remedy? The CHAIRMAN. Well, I hate to sit here day after day and receive testimony from your Bureau and your Department which analyzes and nit-picks all of these measures and saying section 1 paragraph A is not good and we are opposed to it or paragraph 2 is not good and we are opposed to it. What we want you to do is present something that you would support and let us nit-pick. Mr. RYAN. That sounds fair, sir. I would like to say that I will try to do my best within 60 days . However, one of the things that is difficult to do is to imagine what the future of people should be without talking to them, and that is what is difficult to do within 60 days . When the Department accepts the burden of imagining what the remedy or the future should be, in a way, that is a very difficult burden without talking to anybody, and if you are going to talk to people, it is going to take more than 60 days. The CHAIRMAN. May I interrupt? Mr. RYAN. Yes, sir. The CHAIRMAN. Are you suggesting that these Indians who are sitting in the audience are refusing to sit with you? Mr. RYAN. No, sir; I am not. My understanding of the previous meeting was that most of the attention was focused on the recommendations and on the direction in which the proposed legislation is going. I believe that in that context, it is difficult for people to focus on what some other things might be, particularly when their hopes and so forth are so closely attached to the proposed legislation. The CHAIRMAN. Now, as you know, there was no proposed legislation at the time of the previous meeting, but in preparing your testimony today, did you meet with the Indians to confer with them? Mr. RYAN. No, sir; I did not. The CHAIRMAN. Then do you have to meet with them to come up with the alternative? Mr. RYAN. I would think that I should, yes. 
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The CHAIRMAN. But you didn't think it was necessary in order to come up with the opposition to it. Mr. RYAN. Well, for purposes of our appearance here today as a witness, it is for purposes of providing testimony on the proposed legislation and to give an update on what had occurred since the last hearing. The CHAIRMAN. May I ask the leadership of the Indian tribes, are you unwilling to meet with officials of the Bureau? Mr. U>NE FIGHT. Mr. Chairman, my name is Ed Lone Fight, chairman of the Three Affiliated Tribes. We have met with Mr. Ross Swimmer and Dr. Ryan on several occasions. We haven't really come up with an alternative plan as you are talking about. We haven't presented one. I have presented something, and we were subsequently turned down by the Secretary. I was talking about a public works project that was turned down by the Assistant Secretary. At those meetings, we never heard the BIA's alternative remedy. Thank you. Ms. Wu.BON. Mr. Chairman, we are from the Standing Rock Reservation, and we represent I guess the people, and no one has contacted us. We are going to give testimony, and no one has met with us, not from JT AC or anyone else, but we have our thoughts, too, about how we think our land is kept, and when the dust settles, we would like to have people who lost and whose stories are in your booklet have something. Thank you. The CHAIRMAN. Madam, your name? Ms. WI�N. I am Mary Louise Defender Wilson of Shields, ND. Mr. WHITE LIGHTING. Mr. Chairman, my name is Allen White Lightning. I speak on behalf of the tribal council. What Mr. Lone Fight has said relative to the meeting with the Bureau of Indian Affairs also applies with us. We did submit to the Assistant Secretary the proposal back in September 1986 which we made reference to in the last hearing on March 30. Those are some of the areas where we have made attempts to work with the Bureau. Again, we are available to meet with the Bureau of Indian Affairs to try to discuss these and come up with some alternatives, as Mr. Ryan has suggested. The CHAIRMAN. Well, Dr. Ryan, you have just heard them. They would be happy to meet with you. Mr. RYAN. Yes, sir. The CHAIRMAN. Would 60 days suffice? Mr. RYAN. I hope so. The CHAIRMAN. Then, in 60 days, we will have a hearing, and I would anticipate that by that time we would have the alternative of the trustee, and we would like to consider that alternative. I say this in all seriousness. For too long, the trustee has acted in a strange manner. Instead of protecting the rights and the resources, it seems to be just the opposite. Let's change that. I think the time has come for change. I thank you very much, sir. Mr. RYAN. Thank you, sir. 
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The CHAIRMAN. Our next witness is the tribal chairman of the Three Affiliated Tribes of New Town, ND, the Honorable Edward Lone Fight. We are pleased to have you with us today, sir, and look forward to your testimony. Before you begin, please introduce the people who are accompanying you today. Mr. U>NE FIGHT. Yes, Mr. Chairman. To my left is Ahmed Karoos. Mr. KARoos. Mr. Chairman, I am chief economist for the Council of Energy Resource Tribes which is owned and governed by 43 Indian tribes. Mr. U>NE FIGHT. And we have our tribal attorney, Ray Cross with us and Ron Bilstein, engineer. The CHAIRMAN. Please proceed, sir. Mr. U>NE FIGHT. Thank you. 

STATEMENT OF HON. EDWARD LONE FIGHT, CHAIRMAN, THREE 
AFFILIATED TRIBES, NEW TOWN, ND, ACCOMPANIED BY 
AHMED KOROOS, CHIEF ECONOMIST, COUNCIL OF ENERGY RE
SOURCE TRIBES; RAY CROSS, COUNSEL; AND RON BILSTEIN, 
ENGINEER 
Mr. U>NE FIGHT. Before I begin with my testimony, I would like to recommend to the chairman and Senator Burdick that you pursue the legislative path rather than waiting for a report from the Bureau of Indian Affairs, because that might just stretch out for another 100 years or so, with all due respect. My name is Edward Lone Fight. I am Chairman of the Three Affiliated Tribes from the Fort Berthold Indian Reservation. Chairman Inouye and Senator Burdick, it is my pleasure to appear before your committee and to testify regarding the recommendations contained in the report issued by the Joint Tribal Advisory Commission, commonly referred to as JTAC, of May 23, 1986. This committee has already heard, on March 30, 1987, the testimony of Mr. C. Emerson Murry and his colleagues who served on that Federal commission. Their testimony underscored the Three Affiliated Tribes' entitlement to as well as the need for just compensation due to their loss of over 156,000 acres of Indian lands, including all of their prime agricultural lands, as the site for the Garrison Dam and Reservoir. That dam is the main component of the massive Pick-Sloan project for the development of the Upper Missouri River Basin as authorized by the Flood Control Act of December 22, 1944. This committee also heard tribal testimony on that day that portrayed in stark terms the human costs associated with the removal and dispersion of virtually an entire tribal people in order to make way for the Pick-Sloan project in the 1950's. The Three Affiliated Tribes recognize that the Pick-Sloan project has, through its linked system of multi-purpose dams and reservoirs, resulted in substantial flood control, navigation, recreation, and power benefits to the people throughout the Missouri River Basin and beyond. Indeed, General Murry, in his prior testimony before this committee, estimated that the value of the benefits conferred by Pick-Sloan exceeded several billion dollars annually. 
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Yet, the Joint Tribal Advisory Committee found that the discrete group that had borne the brunt of the costs associated with the development of the Pick-Sloan project, the Three Affiliated Tribes, has yet to be justly compensated for their losses. That commission found that the Three Affiliated Tribes, consistent with the governing facts and law, were entitled to $178.4 million in order to replace the economic base of the Fort Bort Berthold Reservation that had been sacrificed to the project. That commission was also cognizant of the historical fact that the Three Affiliated Tribes, before their removal, was the only economically self-sufficient agricultural tribe on the Great Plains. The JTAC report emphasized the following major points that compelled the conclusion that Congress had not justly compensated the Three Affiliated Tribes for the loss of their reservation and its productive potential under the authority of Public Law 81-437 : First, Congress recognized· from the outset through the "lieu lands" mandate to the War Department that the Three Affiliated Tribes were entitled to the replacement or substitute value of their economic base as a basis for just compensation. Second, Congress, realizing that a suitable replacement reservation could not be provided to the tribes, undertook to provide the tribes with the cash equivalent of their economic land base on the principle of substitute or replacement value. Third, Congress, because of budgetary and other pressures, failed to accord the tribes this standard of compensation under the terms of the final resettlement act, Public Law 81-437. Fourth, the Three Affiliated Tribes' proposals to utilize the $7 .5 million payable to the tribes as compensation under Public Law 81-437 for economic development purposes were frustrated by the Bureau of Indian Affairs' policies at the time. All of the funds were expended by wa.y of per capita payments to tribal members to meet their subsistence needs and expenses after the removal. Fifth, the Bureau of Indian Affairs was unable to meet the statutory mandate of reestablishing the tribal people on the residual reservation lands because those lands could not support that population and because sufficient funding was not available to reestablish those persons so relocated. The Three Affiliated Tribes acknowledged, in prior · testimony before this committee, that the JT AC recommendations regarding just compensation, the replacement of lost tribal infrastructure, and the limited development of the irrigation potential of the reservation would lay the basis for a genuine and sound tribal economic and social recovery plan. Let me emphasize again, here, today that the Three Affiliated Tribes agree with the JTAC report that there should be no per capita payments to any tribal members from just compensation awarded to the tribe. The tribes also recognize their affirmative obligation to present to this committee a focused and realistic plan for the staged implementation of the JT AC recommendations on the Fort Berthold Reservation. No amount of money, unless it is wisely programmed for tribal needs over a substantial time horizon, will allow the recovery of the Three Affiliated Tribes from the impacts of the Garrison Dam. 
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Senator Inouye, you requested that the Three Affiliated Tribes with the help of your committee staff, consult with the various r� spon�ible Federal agencies as well as other interested parties regardmg the reasonable and realistic implementation of the JT AC recommendations. Your committee staff has been instrumental in arranging a large meeting at which the Bureau of Reclamation the Bureau of Indian Affairs, the Western Area Power Administration the Indian Health Service, and the Army Corps of Engineers met with tribal representatives. The_ Three �ffiliated Tribes, after that big meeting, has met several times with each of these Federal agencies. Unfortunately I have to report that, except in the case of the Bureau of Recla�ation, very little or no progress has been made toward the administrative implementation of any of the recommendations of the JTAC. The virtually uniform response of these Federal agencies is that they lack the necessary legislative authority and the funds to carry out the JTAC recommendations. Only the Bureau of Reclamation has responded to the tribes' request for assistance in the future development of important water projects, particularly in the development of an adequate municipal, industrial, and rural system to protect critical health and environmental values on the Fort Berthold Reservation. The �ree �ffiliated Tri�s, in light of these responses and in c�msultation _with rour com1;111ttee st:aff, has developed draft legislation for consideration by t� committee. This draft legislation rep�esents a careful and considered blending of a realistic amount of JU�t compensation, the replacement of critical elements of lost trib_al physical and social infrastructure, as well as limited water proJect development on the Fort Berthold Reservation. Such a judicious blending of the recommendations will set the stage for t�e Three Affilia� Tribes' economic and social recovery from the impacts of the Pick-Sloan project on the Fort Berthold Rei:iervation. Thf:l Three Affiliated Tribes will realize four goals from the Congre�ional enact�ent of this draft legislation: first, the restoration of tribal co1;0mufl!-tY well-bein_gi second, the assurance of tribal governmental mtegnty and stability; third, the eventual achievement of economic . parity with the non-Indian communities surrounding the rE:serv�tion; and, fourth, the elimination of dependence. I will briefly address the purpose and intent of the three distinct titles of this draft legislation. �tle I, Jus� Compensation, declares that the Three Affiliated Tribes_ are entitled to $178.4 million in just compensation, consistent with the JTAC report, for the Federal taking of over 156 000 acr';lS of reservation lands, including thousands of acres of prime agn�ultural h?ttom lands, as a site for the Garrison Dam and Reservoir. �at title also establishes in the United States Treasury an account m the above referenced amount known as the Three Affiliated Tri� �onomic Recovery Fund. Appropriations � t�at account are authorized in the principal amount of $3.568 million plus 4 percent interest on the unpaid balance on an annual basis for a period of 50 years beginning with fiscal year 1989. 
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. How�ver, at t� committee's earlier suggestion and in consultation with commi�tee staff,. the Three Affiliated Tribes have proposed an alternative financing method for the payment of just compensation of the Three Affiliated Tribes that would be in lieu of the above identified appropriated account. This . alternative method provides for the financing of just compen�ation to the T�ree Affiliated Tribes through utilizing receipts avrulable from the integrated programs of the Eastern Division of the Pick-Sloan Missouri Basin Project. This alternative financing method has_ been structured with two purposes in mind: first, that �he resp�msible repa�ent source as an equitable matter for retiring the Just compensation debt owed to the Three Affiliated Tribes should � the receipts obtained by the Pick-Sloan project. By this �et�od, the Three Affili�ted Tribes would participate for the first tune in the revenues derived by the Pick-Sloan Missouri Basin project through the use of its assets. Second, _the tribes understood that the repayment of the just ?O�pensation debt out of these receipts can be achieved especially m hght of recent Congressional changes in the features of the PickSloan project. 
. This draft la�guage would further_ require the Secretary of Interior to make disbursements from this account to the Three Affiliated Tribes consistent with a tribal economic recovery plan approved by the Secretary. Such a plan would prohibit per capita payments to tribal members and ensure that the scheduled compensation payments are directed to long-term economic recovery projects on Fort Berthold. However, let me emphasize, Mr. Chairman, that the Three Affilia� Tribe� ar� offeri�g th� alternative financing method only for t�lS committee s ?Onsideration. The Just Compensation declared in title I would continue to be a debt of. the United States owed to the Three Affiliated Tribes regardless of possible future impairment of this_ alternative financing method for whatever reason. 

. Title II concerns the replacement of critical tribal and physical infrastructure. Title II authorizes the replacement of certain critical elements of tribal physical and social infrastructure lost to the creation of the G�rrison Dam: a tribal health care facility, school dormitories, a bridge for access between the new tribai communities, and adequate secondary access roads. Replacement of. these facilities will allow the �ribes to regain a level of services and integration similar to that enJoyed before the flooding of their reservation and the dispersion of the tribal people. Th!S title also recapitulates the statutory purpose and intent of Pubhc Law . 81-4�7, as yet unrealized, to reestablish the tribal people fully in their new homes and environment 
. Title III concerns the development of MIR and irrigation potential. Title III autho:izes the �uture irrigation development of 30,000 acres of reservation lands in order to replace the tribes' irrigable land base that was lost to the Garrison Dam. This title also calls for the treatment of on-farm cost, land acquisition cost and operation, �aintenance, and replacement cost to be treated 'as deferrable proJect costs pursuant to the Leavitt Act. 
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The tribes recognize and Title III provides that the project, if authorized, should not proceed until it is technically feasible to do so. Mr. Chairman, the Three Affiliated Tribes have sacrificed a great deal for the success of the Pick-Sloan Missouri Basin Project but they are ready, with your assistance and that of Senator Bur� dick, to go forward with a reasonable legislative plan that will ensure the economic recovery and the return to independence of the tribal people of the Fort Berthold Reservation. This concludes my testimony, and I would be happy to respond to any questions you may have. Thank you. [Prepared statement of Mr. Lone Fight appears in the appendix.] The CHAIRMAN. I thank you very much, Mr. Chairman. You were here to listen to the testimony presented by Mr. Clagett of WAPA. Was it consistent with your earlier discussions with WAPA? Mr. LoNE FIGHT. Yes; the part that under current and future plans and methods would be consistent. The CHAIRMAN. My suggestion that the Bureau of Indian Affairs submit to the committee an alternative in 60 days was based on the following: you indicated you would like us to proceed with the bill. Mr. LoNE FIGHT. Yes. _The CHAIRMAN. We will be proceeding with the bill, but nothing �11 happen this YE:ar. The Congress will be involved very heavily with matters relating to the budget and appropriations, and we shoul� be out of session, hopefully, by the middle of December. I thmk the schedule would indicate that we will return on the January 4 or 5 but then go into recess until January 19. If history repea� itself, very little is done during the month of January. So, if we do have any action, it will be sometime in February and that is why the 60 days. ' 
At this juncture, I have been asked to announce that the Bureau of Indian Affairs would like to meet with the leaders of, both tribes on Wednesday, December 2, in Secretary Swimmer's office. The meeting will be with Secretary Swimmer to discuss issues and matters rel�ting to w:hat is before us this afternoon. Apparently, Secretary Swimmer W1Shes to use this meeting as a background for the preparation of his report. So, may I suggest that the leaders of the two tribes call upon the Secretary's office to let them know whether you will be in attendance for that. Mr. LoNE FIGHT. We will be in attendance. We are glad to hear that. The CHAIRMAN. Senator Burdick. Senator BURDICK. Mr. Chairman, these gentleman have testified to a very sorry situation. The development of the dam on the Missouri River caused Indians to be taken up and literally moved from one place to another. 

. Their homelands were abandoned, and they were pushed over �to another entirely foreign area to them. When he talks about �ust compensation, the facts are th�t, through finagling, arm-twisting, or whatever :you want to call 1t, they got the Indians to sign the agreement which was completely under duress. 
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I think this committee has an opportunity now to right a wrong, because that was not a voluntary transaction at all. What Chairman Lone Fight says is absolutely correct. Their finest land was taken. I know the land. It is along the Missouri River and what we call the �ttom lands. It is excellent land, and full compensation was not given. So, I think they have an excellent point here, and we ought to take it and do justice in this particular area. Now, I have a question. What has been done in the development of the MR&I irrigation system? Have you made any plans? Have you done any preliminary work? What have you done on irrigation? I see in your statement the 30,000 acres for the Three Affiliated Tribes. What have you done? Mr. LoNE FIGHT. We have established our tribal priority, but I am going to have our engineer respond to that question, Senator. Senator BURDICK. All right. Mr. Bu.STEIN. Senator Burdick, my name is Ron Bilstein. I am an engineer who has been working on the reservation over the last 10 years and was involved all the way through the GDUC process through the JT AC process. I would like to speak to the two areas that you brought up. First of all, relative to the irrigation projects, we have selected a 30,000 acre base for study. That study base was delineated and presented to the Bureau of Reclamation. Field studies on that study base were completed last fall. The findings of irrigability should be presented to the tribe by the first of the year or shortly thereafter. At that point in time, we will be able to evaluate the configuration of our project. Relative to the municipal, rural, and industrial systems, a needs analysis has been completed by the Billings Area Office of the Burea� of ReclaI!latio�, and based on their preliminary plan formulation report, 1t basically shows that a reservation-wide municipal, rural, and industrial system of the magnitude requested by the tribes in the JTAC report is in fact needed. The next step is to go about the business of selecting the phase one development area to use the monies appropriated under the Garrison Diversion Unit Reformulation plan and then follow that up with additional appropriations for the entire reservation. The definite plan report for the phase one should be done by the end of March. This year, hopefully, private contracting to do the design will follow shortly. Final design is to be done in fiscal year 1988 and 1989. Construction of the phase one development is to be done in fiscal year 1989 and 1990. Mr. CROSS. I might add, Senator, if I can take a moment that there will be a need for a substantial revision in the law in order to make sure that irrigation, as an appropriate way to compensate or partly compensate the tribe is adequate. Right now, as the law stands now, there is a strong possibility that, for one instance, Secretary Swimmer may be right. \Yith?ut changes_ in the law as requested by the tribe in the draft legislation, there IS a strong danger that irrigation would be a burden and not a benefit to the tribal people because of the fact that you would have a standard Bureau of Reclamation project 
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built without any assurance that the tribal people could afford to carry the very expensive OM&R obligations and that they could afford to acquire the very expensive sprinkler systems that are required for this type of irrigation. In order to ensure that irrigation, both economically and technically, is a benefit to the tribes, we would like to proceed very carefully in that area. For once, we agree with Secretary Swimmer that there should be careful and deliberate study. That is why we feel that irrigation alone,. as calle d for by Public Law 99-294, the Garrison Reformulation Act, does not adequately address the needs of the tribe and may not adequately address the needs of the tribe in the future to replace and compensate them for the losses associated with the Garrison tak:ing. Thank you, Senator. Senator BURDICK. In either of the Interior Committees of the House or the Senate, has there been any authority for planning money or anything like that so far? Mr. CR�. There have been small amounts of planning monies made available, but because of unfortunate bureaucratic red tape that you are very familiar with, Senator, it has been a very difficult time to coordinate the work between the Bureau of Reclamation and the BIA. We �pent a lot of dead time basi�ally trying to get BIA to cooperate with us and to cooperate with the Bureau of Reclamation. There are small amounts of planning monies available, perhaps not enough, but we are going to proceed to do the best plan we can for MR&I. Senator BURDICK. What about authorization for planning? I probably should know this, but I am not on the Interior Committee. Mr. CROSS. I think there are adequate planning monies available now in the Bureau of Reclamation budget. Let me emphasize again that the tribes' position is that they want to emphasize municipal industrial, and rural because, as you know, Senator, the ground w�ter t�at they rely on now is not very good water. It is heavily mmeralized and dangerous to the tribal people that have various health problems. So, we would like to proceed on a fast track with MR&I and make sur!=l that irri_gation is a ben_eficial project and is an appropriately designed proJect for the tribal people. That is why we are very careful with the irrigation features as we point out in the draft legislation and also in the testimony today. Senator BURDICK. That is why I ask the question. These can go along a parallel track once we get moving. So, I am just wondering what more we need to do in the Interior Committees. Mr. CRoss. We _would like to thank you, Senator. As you know, o�� of the needs IS that the Bureau of Reclamation is now emphasizmg the western water projects such as the Central Arizona Proj� and Central Utah Project. There is a danger that neither the tn� nor the State of North Dakota will be moving along any track with respect to irrigation and irrigation development unless there is _more fun�g available in flSCal year 1989 for Garrison. That IS w�y we _will appear again before the appropriate committees at the right time to make sure that happens, but it has been a struggle, as you know, Senator, to get Garrison back on track, and 
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the Indian people appreciate your efforts in that area. We would like to keep moving with Garrison, and I know the people of North Dakota would, too. Thank you, Senator. Senator BURDICK . Thank you. The CHAIRMAN. Senator Burdick is the one who introduced me to this problem, and it was at his suggestion that this matter was brought to the attention of the committee and hearings were held. He has done a good job in setting forth the terrible toll that you have had to pay for this. I must apologize that I sometimes get angry, but I think there is justification for one to get angry. Thank you very much. Mr. LoNE FIGHT. Thank you. Mr. CROSS . Thank you, Senator. The CHAIRMAN. Our next witness is the supervisor of reservation resources of the Standing Rock Sioux Tribe of Fort Yates, North Dakota, Allen White Lightning. Welcome, sir . Please identify your colleagues. Mr. WHITE LIGHTNING . Yes, sir; on my left here is Mr. Robert McLaughlin who is the president of the Robert McLaughlin Company and has been engaged by the tribe to work with us on the economic loss report. On my right here is Mr. Mike Watson who is with the Technical Services Corporation from Montana to work with us also on the report that we would be providing you. The CHAIRMAN. Will the representatives of your tribe be available for the meeting with the Assistant Secretary, Mr. Swimmer, on December 2? Mr . WHITE LIGHTNING. Absolutely. The CHAIRMAN. Would you call his office to indicate that? Mr. WHITE LIGHTNING. We will, Mr. Chairman. 
STATEMENT OF ALLEN WHITE LIGHTNING, SUPERVISOR, RESER

VATION RESOURCES, STANDING ROCK SIOUX TRIBE, FORT 

YATES, ND, ACCOMPANIED BY ROBERT McLAUGHLIN, PRESI
DENT, McLAUGHLIN CO., AND MIKE WATSON, TECHNICAL SERV
ICES CORPORATION OF MONTANA 

Mr. WHITE LIGHTNING. Mr . Chairman, I, as the Supervisor of Reservation Resources, have been designated by the tribal Chairman, Mr. Murphy, and the tribal Select Committee members-Mr. Charles White, who is the Chairman of the Economics Committee; Mr. Earl Silk, Chairman of the Judicial Committee; and Mr. Ralph Walker-to present the testimony on behalf of the tribe. Mr. Chairman, with respect to the BIA's testimony, we are not prepared nor able to support their positions for more studies, as we have already been studied to death, as you well know, relative to the practicably irrigable acreage . In reference to the Bureau of Reclamation, we have had meetings with the Commissioner of Reclamation, most recently last week. I believe pressures from the planning office in Billings are still maintaining that they were going to do the planning on behalf of the tribe. This is contrary to what Mr. Lee has informed the committee . 
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Mr. Chairman and members of the committee, we app_reciate_ the opportunity to place before you the proposed free-standmg legislation of the Standing Rock Sioux Tribe's �storation_ and J:teconstruction Act of 1987 which we propose be mtroduced immediately. The purpose of th� draft bill is to provid� the tribe's views regarding implementation of the recommendations of_the final report of the Garrison Unit Joint Tribal Advisory Committee. When the final JTAC report was issued on May 23, 1986, �he Stan�ing Rock Sioux Tribe was assured of cooperative congressional action to resolve the committee's recommendations. This hearing is evidence of such cooperation which we trust will continue through enactment of legislation like that which the tribe �roposes . . Since our last appearance before th1S committee on March 30, 1987 we have had numerous meetings with the Bureau of Reclamati�n Corps of Engineers, Western Area Power Administration, as wen' as the Bureau of Indian Affairs addressing those JTAC recommendations that could be resolved administratively. However, Mr. Chairman the tribe finds that the Federal Government is willing to handle few, if any, JTAC recommendations without further action by Congress. . . Even with regard to currently available planmng funds for the irrigation and municipal water development, the Bureau of Reclamation.. refuses to allow the tribe to contract to undertake the planning for its own projects. We make reference to Public- Law 93-638 which we have initiated as a contract through the Bureau of Indian Affairs . . The tribe is fully capable of planning t�ose p�ojects . as it has done with previous projects at less cost and m a quicker tim�frame than the Bureau of Reclamation . We have demonstrated thlS capability in the development of our existing ir�gation units which the tribe planned and constructed under Pubhc Law 93-638 contracts with the BIA. Nevertheless the Bureau of Reclamation . continues to oppose the tribe once again as. it did under Public Law 85-915. We urge the committee's assistance in resolving this impasse on behalf of the tribe. Mr. Chairman, all features identified by the Standing Rock Sioux Tribe in its March 30, 1987 testimony are still supported by the tribe wholeheartedly, which includes .the opposition to any per capita pay-outs. In addition, we note that the communi�ies of Wakpala, Little Eagle, and Bullhead, South . Dako�, all-Indian communities that are located on our reservation adJacent to Lake Oahe and the Grand River, are· still situated within the flood plain area and are seriously flooded almost yearly, causing. considerable injury. This egregious situation must be resolved. The draft legislation covers the following matters: Relative to section 3, Fish and Wildlife, the United States Fish and Wildlife Service has a spawning station on the reservation at the Grand River adjacent to Lake Oahe . This provides fish for sportsmen elsewhere but not for tribal fishermen on the reservation. The draft bill calls for the tribe to receive its fair share of the fish spawned at this station on the reservation. 
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The tribe proposes that the bill clarify that the tribe has exclusive jurisdiction over hunting, fishing, and boating within Lake Oahe on the reservation; however, we further propose that a joint commission be initiated between the tribe and the States to provide oversight responsibilities. These resources must be properly managed so the treaty and statutorily protected rights of Indians can be protected and enhanced. Indian hunting and fishing has great cultural significance, and we have carefully protected these resources for hundreds of years. Today, hunting and fishing by non-Indians on our reservation is extensive and has a direct and significant impact on the tribal right to fish. Therefore, the legislation would clarify the tribe's right to regulate these matters in the taking area which both Federal and State courts have held remains part of the reservation. The tribe's goal is to encourage hunting and fishing on the reservation in a manner that protects tribal subsistence rights and conserves the resources for future generations. We note that we continue to meet with State fish and game officials to discuss our mutual interests. Section 3 further addresses the development of shoreline recreation potential. Development of the reservation's shoreline has long been a tribal objective. With over 93 miles of shoreline within the boundaries of the reservation, the tribe recognizes the potential economic opportunities shoreline development represents. In 1971, at the request of Standing Rock, the BIA conducted an inventory of potential recreation sites along the river, identifying 31 sites. Although the tribe would like to see all of the sites developed, we realize that this may not be immediately feasible. However, in the interests of facilitating shoreline recreation development, the tribe has identified six sites that are ideally suited for immediate development. These sites are Yellow Hammer Bottom in the Cannonball District, North Cannonball District; Walker's Bottom, South Cannonball; Porcupine Creek Bay; Four Mile Creek, Fort Yates District; Kenel Bay Area, Kenel District; and Wakpala District. These specific sites were chosen because, first, they all have gravel roads leading directly to the shoreline; second, they are suitable for development; and, third, they are situated near deeper water to permit fishing, swimming, and the launching and docking of boats. Presently, there are only three areas within the reservation boundaries that can be classified as recreational areas. The first, located in Fort Yates, is a primitive site consisting of a boat ramp, portable boat dock, rest rooms, and waste disposal receptacles. The sec�md, located on the Grand River between Mobridge and McLaughlin, South Dakota, is more representative of a recreation area. However, it is under-utilized due to extreme lake fluctuations. 

.�e third, Jed's Landing, north of Mobridge, South Dakota and "?-thin the �eservation boundaries, is a private non-Indian commercial concession. The latter is what the tribe envisions as a full service water based recreational facility. 
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With Congressional authorization, the Army Corps of Engineer_s and the tribe can begin to finalize design specification and cost estimates for the sites identified above. Relative to irrigation facilities, the tribe supports the reasonable, incremental development of its irrigable lands. The draft legislation calls for the construction of four small new units with a total new irrigated acreage of 3157 to be added to the tribe's two existing units which total 2325 acres. This development was recommended by the JTAC report. This development, however, is a small part of the tribe's irrigable land base. As you know, the Bureau of Indian Affairs has purcJ:iased services to identify specific irrigable lands on the reservat10n. Under the Morrison-Moirity Part II report, there was identified 303,600 acres of irrigable acreage on Standing Rock. The tribe, if it is to expand its agricultural development, must provide a planned, coordinated approach. Irrigation development is needed by the tribe. We recognize that without sufficient equity injections into any developmental project, there will likely be problems. Therefore, we believe that Congress should recognize that providing just compensation from power revenues as described below is essential to the success of irrigation and other forms of development at Standing Rock. With respect to section 5 relative to power, the tribe firmly believes that the economic viability of the reservation can be assured in the future by participation in the electrical hydro-generation from the Missouri River Basin Program authorized by Congress in the 1944 Flood Control Act. In 1958, the United States took 56 ,000 acres of land owned by the Standing Rock Sioux Tribe and its members. The tribe was compensated for those lands at values appraised for grazing, wood cutting, and other purposes. But the value of our lands as a power site 

WR£ great, and the value of the river bed, for which we are informed no compensation was received, remains great. The Western Area Power Administration, managers of the Missouri River Basin hydroelectric and transmission system, uses revenues received from the sale of electricity to pay for the costs of construction, operation, maintenance, and replacement of the power investments. Additionally, revenues are used, in part, to repay the cost of the integrated projects not originally contemplated in the Missouri River Basin Program. Finally, the revenues pay back approximately 85 percent of the costs of the Missouri River Basin Program irrigation construction. In the near future, electrical revenues will have paid the cost of investment by the United States in the power system. With the recovery of power investment, future electrical revenues will be directed to the repayment of existing irrigation construction that is almost exclusively non-Indian. W AP A has projected the development of several million additional acres of irrigation construction and has planned to use future electrical revenues to repay those costs. It is clear, however, that future irrigation development to the levels contemplated by W APA are unrealistic and that future revenues from the sale of electricity can be directed to other purposes if authorized by Congress. 
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The tribe respectfully petitions this committee to consider legis
lation that would direct W AP A to allocate a portion of the hydro
power energy to the Standing Rock Sioqx Tribe and other tribes af
fected by the development of the Missouri River Basin Program . 

To assist the committee, the tribe urges that WAPA be author
ized and directed to perform power repayment studies with full 
participation by Standing Rock for the purpose of determining a 
basis for power allocation to Standing Rock and the effect on power 
and irrigation repayment. The tribe is confident that such an in
vestigation can provide the ways and means for the Standing Rock 
Sioux Tribe to receive an allocation of Federal energy with mini
mal effects on the W APA electrical repayment structure . 

An allocation of electrical energy will provide financial resources 
for the future development of our land, water, and human re
sources. We can plan our future with the certainty of an economic 
base. 

The petition the tribe makes is one of the means of accomplish
ing the recommendations of JT AC. 

First, an allocation of energy will put to use for the benefit of the 
Standing Rock Sioux Tribe part or all of our water rights reserved 
for the irrigation of as many as 303,000 acres of irrigable lands 
within the reservation . The use of undeveloped irrigation water re
quirements for pro duction of electrical energy will preserve and 
protect our water rights. 

Second, the sale of electrical energy allocated to Standing Rock 
will provide a source of financing necessary to compensate the 
tribe for damages identified by JTAC. 

Finally, an allocation of electrical energy would better reflect the 
fair value of the lands taken by the United States for the construc
tion of Oahe Dam and Reservoir than the compensation received 
by the tribe and its members based on appraisals for grazing, agri
culture, and wood cutting. The value of the land as a power site 
was never evaluated in the appraisals. Moreover, the tribe was 
never compensated for the value of the land beneath the Missouri 
River. 

The tribe urges Congressional authorization of an allocation of 
Federal power managed by W AP A based upon an investigation of 
the W AP A energy supply and financial structure as reviewed 
a�ve. F?r the investigation to have meaning, the Standing Rock 
Sioux Tribe respectfully requests full participation. The results of 
the �vest�gatio� will assist in the formulation of specific provisions 
of legislation to implement the JTAC recommendations. 
. Continuing with section 5, the draft bill provides just compensa

tion for a total of $365,254,283 as amortized to 1987. This amount is 
�erived from the amo�nt of economic loss calculated at $59,083,572 
m 1958 dollars, amortized to the present utilizing an average six
month treasury security rate of 6.52 percent. 

These power revenues shall provide compensation for economic 
loS;S resulting from the construction of the Oahe Dam and shall be 
paid to the Standing Rock Sioux Tribe over a stream of years from 
a Treasury account for the following reasons: 

The tribe gave up, under the threat of a Fifth Amendment 
taking, its best and most productive lands after a protracted effort 
to keep these lands from the Corps of Engineers. In this process, 
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the 1868 Treaty provision requiring three-quarters adult male sig
natures before any treaty land cession could take place was violat
ed by the Government. The tribal homelands in question, 56,000 

acres, were to be used for the impoundment needed for the Oahe 
Reservoir. 

This public works project greatly benefited cer tain sectors of so
cie ty. The same project greatly cost and continues to cost the 
Standing Rock Sioux Tribe. This cost is calculated in terms of eco
nomic loss du ring the life span of the Oahe Dam proj ect. Tribal 
economic resources which have never been paid have been foregone 
by the tribe . 

The Standing Rock Sioux Tribe has taken a position that the 
costs for economic losses are and have always been legitimate 
project costs and should be viewed as such. Therefore, it is not in
consistent that just compensation be paid the tribe from hydropow
er revenue as repayment costs assigned to hydropower. 

These costs should have been included in the original costs paid 
to build the dam. In other words, the low cost power rates of 
today's Pick -Sloan power was achieved by a project which never 
paid all original costs for its construction. 

Since it was the economic base which the tribe lost, it will be an 
economic base that the tribe will reestablish with j ust compensa
tion payments. The tribe has opposed per capita redistribution of 
any payment as non- productive and even, in some cases, destr uc
tive. 

It is the tribe's intention that compensation will be programmed 
to generate investment capital for pro ductive enter prises as well as 
investments in human capital such as education and socially 
worthwhile programs. 

Tribal equity participation in the proposed American Indian De
velopment Finance Institution, S. 721 , could also be fmanced 
through the tribe's redevelopment program with JTAC funding. In 
this way ,  the tribe may begin to diminish the dependency society 
which, in part, resulted from the taking of the tr ibe's most produc
tive economic lands for the Oahe Dam project. 

To replace the economic base lost, the tribe will establish with 
the compensation funds a long- term economic revitalization and de
velopment institution. This institution will be a serious investment
driven project for _ economic development. 

Of direct benefit' to the United States from the tribe's revitaliza
tion project will be, over the long run, a beneficial decrease in 
United States welfare transfer payments. The increase in Federal 
taxes, coupled with the decrease in welfare payments, can be great
er than the net increase in a household's income resulting from 
work created by productive investments. 

On section 6 regarding the municipal, rural, and industrial water 
service, the tribe hasc bog lacked adequate, safe· water supplies for 
our communities. In many cases, the present drinking water 
sources do not meet Safe Drinking Water Act standards. 

Therefore, the draft bill calls for development of municipal, 
rural, and industrial water systems, as approved by the tr ibe, for 
our reservation. 

Currently under Public Law 99-294, the Garrison Diversion Unit 
Reformation Act of 1986 provides that "The Secretary is authorized 
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and directed to construct, operate, and maintain such municipal, rural and industrial water systems as he deems necessary to meet the economic, public health, and environmental needs of theStanding Rock-Indian Reservation." However, the Bureau of Reclamation has not been cooperative in furthering this authorization. The Tribal Council of the Standing Rock Sioux Tribe has determined that the water supply of the Cannonball Community in the northeast quadrant of the reservation is the first priority for MR&I development provided by Public Law 99-294. The Standing Rock Sioux Tribe completed preliminary planning for a community water supply in Cannonball in 1985. It is proposed to upgrade the preliminary planning for the Cannonball community. After planning efforts for the Cannonball community water supply have been concluded, the funding needs for additional construction will be determined. It is understood that approximately $8 million has been allocated to the Standing Rock Sioux Indian Reservation as authorized under Public Law 99-294. We anticipate a need of $350,000 to complete the remaining MR&I planning and design work for this reservation with the $8 million authorization being used partially to fully construct the Standing Rock Sioux Tribe Rural Water Distribution Project. Relative to section 7 on excess lands, the draft legislation calls for return to the tribe of reservation lands above 1620 feet elevation which were taken by the Corps of Engineers for the Oahe project. The tribe is informed that the Oahe Dam itself would not contain waters above this level. Therefore, lands above this level are truly in excess of any reasonable view of what is needed for the project. The draft legislation would still provide the Corps with a flowage easement over all lands in the current taking area, but the restoration of these lands to the tribe would mean they could be effectively used for the benefit ·of the tribe which is not now the case. In 1985, the Corps of Engineers completed an Executive Order 12112 Survey and determined that there are no excess lands at Lake Oahe. The tribe believes that determination was erroneous. The tribe has identified 19,609.82 acres of lands in the taking area on the reservation above the 1620 foot elevation level. These lands are unused and unneeded for project purposes. The lands lie between Cannonball, North Dakota and Mobridge, South Dakota. The Corps of Engineers has indicated these lands are needed for recreation and fish and wildlife purposes. The Corps does not even claim they are needed for flood control purposes. Certainly, the tribe is better suited than the Corps to determine the appropriate recreation and fish and wildlife uses on the reservation. These lands must be returned. To locate the excess land in the taking area, the tribe used Geological Survey maps showing elevations and the Corps line as recorded by the Bureau of Indian Affairs. The acreage was determined by using a dot matrix method and a planimeter. This is a method commonly used by Land Operations, Bureau of Indian Affairs to measure acreage. The majority of these 19,609 acres above the 1620 foot elevation are good range land and farm land, sufficient to support 817 head 
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of cattle year long if it were used for grazing. These lands could provide substantial income to the tribe if used for grazing or growing crops. Under the section 14 protection of reserved water rights, the draft bill provides that nothing in the act shall be deemed to diminish the tribe's reserved wate'r rights. When the Great Sioux Reservation was· established on April 29, 1868, enough water was reserved to fulfill the purposes of the reservation. Six of the ten JTAC recommendations relate to, concern, or affect the use of the tribe's reserved water rights. Moreover, the basis for additional financial compensation is, in part, based on the tribe's water rights. With increasing competition for a limited source of water, the Missouri River, the tribe finds itself in a position to seek Federal protection of all present and future uses of water. Without this protection the tribe ultimately will be placed at the mercy of State courts. ' State courts, historically, are not sympathetic to or obligated to protect Indian Winters Doctrine water rights. All interests-Federal, tribal, State, and private-recognize the value and importance water plays in economic development. Most recently, the Western Governors Association adopted Resolution 87-006 which addresses Indian water rights. While the tribe recognizes their concerns and interests, the seniority of Indian water rights must prevail. There are two primary conflicts. The first is with the Secretary of the Interior who has refused and failed to exercise the Federal Governments trust responsibility to Standing Rock in regard to protecting the tribe's water rights from both Federal and State encroachments. The second major conflict is with the States who misinterpret and act contrary to established principles enunciated under the Winters Doctrine, to the detriment of the tribe. These conflicts are inseparable. In that regard, the Secretary of the Interior has, first, failed to exercise his trust responsibility and thereby placed the tribe in and at the mercy of State courts; second,. permitted the violation of the tribe's vested property rights in water; third, cooperated with States and other interests in developing criteria to constrict the uses of Indian water rights; fourth, subverted Indian water rights to State jurisdiction for the purposes of adjudication; fifth, without authority from the tribe, proceeded to formulate policies that are arbitrary, capricious, and illegal; sixth, forces legal and technical representation on the tribe; and, seventh, prevented the tribe, without basis, to implement the tribe's Water Code by failing to lift a moratorium on tribal water codes imposed in the early 1970's. The most logical methods.to protect our water -rights are: 1. Hold harmless the application of the McCarran Amendment, 43 U.S.C. 666, as it pertains to Indian water rights adjudications regarding the Standing Rock Sioux Tribe; 2. Allow the tribe to implement its tribal Water Ordinance adopted in 1983; and 3. Allow the tribe to hire its own technical experts and legal representation in all matters pertaining to Indian water rights. 
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Mr. Chairman, the tribe appreciates this opportunity to testify on these important matters. We look forward to working with the committee on this proposed legislation. We thank you, Mr. Chairman. [Prepared statement of Charles W. Murphy, Chairman, Standing Rock Sioux Tribe appears in the appendix.] The CHAIRMAN. I thank you very much. It has been suggested that the tribes have been compensated. How much did the Government provide the two tribes? Mr. WHITE LIGHTNING. I would like to defer to Mr. Robert McLaughlin to respond to that, Mr. Chairman. Mr. McLAUGHLIN. To the Standing Rock Sioux Tribe, compensation for actual valued land at $36 per acre plus indirect damages amounted to $5,251 ,553 in 1958. The CHAIRMAN. How was this arrived at? Mr. McLAUGHLIN. It was arrived at by a market value appraisal by the Corps of Engineers in the amount of about $1 .9 million and then indirect damages assessment by the Bureau of Indian Affairs of just over $3 million. The CHAIRMAN. So, the Bureau determined it and the Corps of Engineers determined that. Mr. McLAUGHLIN. That is correct. The CHAIRMAN. It was not an independent appraisal. Mr. McLAUGHLIN. The Corps of Engineers did hire an independent appraiser in 1950, and this was a firm out of Denver Colorado. They assessed the value and they appraised it according to fair market value. The CHAIRMAN. Were you satisfied with the results? Mr. McLAUGHLIN. The tribe testified for 8 years in opposition to that result before Congress. The CHAIRMAN. Did you accept the compensation? Mr. McLAUGHLIN. Did the tribe accept that compensation? The CHAIRMAN. Yes. Mr. McLAUGHLIN. A bill was passed by Congress and signed by the President, and four signers of the tribal government did sign and accept this. I might add that a violation of the 1868 Treaty occurred that was discussed in the hearing record during this process that the threequarters adult male signatures were never achieved as required by treaty. That is a violation of that Treaty, a unilateral United States violation. The CHAIRMAN. I am certain you were in the audience when a statement was made by a member of the committee, Senator McCain, in which he questioned the justification for the two sums, a total in excess of $700 million. Mr. McLAUGHLIN. Yes. The CHAIRMAN. Senator McCain is a very important member of this committee who has been long supportive and interested in matters relating to Indian affairs. Accordingly, may I suggest to you that you strengthen that portion of your argument on compensation. I have been following your testimony and reading your testimony, and I would suggest you expand upon your justification for the amounts of compensation that are proposed. 
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Mr. McLAUGHLIN. Mr. Inouye, could I comment on that? The CHAIRMAN. Sure. Mr. McLAUGHLIN. We at Standing Rock did do a detailed evalua
tion of economic loss, and I had this before me last time, and I 
have it again. We covered, in detail, the timber losses, the natural 
products losses, the wildlife losses, agricultural l<?sses, labor losses, 
damages to water, damages to land, loss of the rive� bed, d��ges 
to roads, damages to housing, and other damages m our onginal 
study. . This study that we did do was not attached as an appendix to !he 
JTAC fmal report, and it seems to me that the Bureau of Indian 
Affairs, the Department of the Interior, as well as maybe some 
members of the committee have not had access to the more com
plete analysis. And we have not heard that they had any com
plaints on the merits of that analysis. We would be delighted to sit down with any member of the De
partment of the Interior or any member of your committee to ex
plain how we arrived at the calculation of economic loss. The CHAIRMAN. I would suggest that in your discussion with Sec
retary Swimmer on December 2 that matter be brought up and dis
cussed. Mr. McLAUGHLIN. Certainly. The CHAIRMAN. At this juncture, the draft legislation submitted 
by your tribe and that of the Three Affiliated Tribes will be made 
part of the record at the appropriate place in the record so that the 
record will be complete. Senator Burdick. Senator BURDICK. I have no questions, but I congratulate the wit-
nesses on a good statement. The CHAIRMAN. I thank you very much, sir. Mr. WHITE LIGHTNING. Thank you, Mr. Chairman. 'E1e CHAIRMAN. Our fmal witness this day is Ms. Mary Louise Defender Wilson, a member of the Standing Rock Sioux Tribe. 
STATEMENT OF MARY LOUISE DEFENDER WILSON, ENROLLED 

ON STANDING ROCK SIOUX RESERVATION, ACCOMPANIED BY 

REGINALD BIRD HORSE 

Ms. Wu.SON. Thank you, Chairman Inouye and Senator Burdick. I would like to introduce Mr. Reginald Bird Horse who is here with me. He is one of the people whose stories is told in the booklet, "The Taken Land," and he is here primarily to answer questions that you might have. The CHAIRMAN. I presume that your associate is a member of the Standing Rock Tribe? Ms. Wu.SON. Mr. Chairman, I guess we are here to talk about that very serious matter, too. We are Dakota and Lakota people, members of what was once the Great Sioux Reservation. The divisions came in 1889 with these reservations. Many of us who consider ourselves to be traditional people still realize that all of these people on these other reservations are relatives and we feel that way toward them. 
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Mr. Bird Horse has lived his entire life on Standing Rock Reservation. He just happens to be enrolled on a reservation to the south of us. His father is a person whose story is told in that booklet. For that reason, I feel that what he has to say is important for this committee to be aware of. The CHAIRMAN. Oh, I have no objection. I just wondered for purposes of identification. Ms. WILSON. I am sorry. I didn't mean to go into a long explanation. The CHAIRMAN. Senator Burdick. Senator BURDICK. Mr. Chairman, this is an unusual moment. Mary Louise is a former employee of mine. Ms. WILSON. From 1961, sir. Senator BURDICK. That isn't all. She was former American Indian Miss America, I want you to know, and we are certainly glad to have her here. Do you have a prepared statement? Ms. WILSON. Yes; we do, sir. It has been filed, and I will just touch on the highlights, because I realize the hour is late. The CHAIRMAN. Without objection, your full statement will be made part of the record, Ms. Wilson. Ms. WILSON. Thank you, sir. First of all, we have talked a lot and heard a lot about various technical processes that people, I think with good intentions, have planned for the reservations. As you know, in many third world countries, this happens, and, very often, inappropriate technology becomes a part of those people's lives. The people themselves have come up with a petition, sir, which was filed, and the petition has four parts to it. I realize one part sounds like per capita payment, and there is a lot of objection to that, but it is really the people's attempt to deal with ),ustice. When you look at your booklet, "The Taken Land, ' you will see what in effect happened to three families on the Standing Rock Reservation. There are many others. Part 2 of their petition would like to see the land go back to those individuals, because they did not have the opportunity to replace their lost lands. Part 3 of the petition concerns the purchase of land under section 5 of the Oahe bill. I must say, Senator Inouye, I am very happy to see that you have established an investigation committee. I think, sir, this is one area that you would be justified in looking into. The facts as stated in our statement are true. If you look at the list that we have furnished-we are fortunate that Senator Burdick helped us obtain that original list-in 1978 you will see where it says purchased by tribal council members and relatives, 43.7 percent. Purchased by BIA employees and relatives, 22.3 percent. Purchases by tribal directors or employees of the tribe, 7.7 percent. Other purchasers are 26.3 percent. There are additional purchasers since, but you will notice on the list that there are no Bird Horses. There are no Iron Cloud names or other names of people who were forcibly removed from their lands. Now, we, the Landowners Association, made a statement at the JTAC statement held in January 1986. We don't find that in that 
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commission's report, and there is a memorandum in there where 
the Aberdeen area office makes a weak attempt to ad�ress the �ec
tion 5 land sale scam, calling it a questionable practice. That 1s a 
part of the information we fur�ished � you. 

We would like to address this question of _the power fr?m . these 
dams on the Missouri River. I think, as I said a� _the begmnmg of 
my statement we consider ourselves to be trad1t10nal people. We 
know that w� have to be unified in order to survive. We were 
united once on our Great Sioux Reservation, but the Act of 1889 
put on these separate reserv�tion_s. . However, many of us don t thmk that way. We thmk that any-
thing that concerns the power� generated fro� those dams all up 
and down the Missouri has to mclude our relatives who are on the 
Cheyenne River, Crow Creek, Low�r Brule, Yan�ton, �o�ebud, and 
Oglala Reservations. They have a right to the Missouri River. 

Furthermore, big payments such as tha� shown on page _10 of 
standing work plan, many of us-and I thmk we c�n say this for 
all the reservations-are so poor that rather th�n. this much money 
to the council would rather have free electr1c1ty perhaps to be 
worked through the local power C<><?peratives. . In closing I wanted to share with you a photograph which we 
took of a dike which the Corps of Engineers constructed �own 
there at the confluence of the Grand and the Snake and the Willow 
Creeks. You will notice it is a very high dike. What the_ people who 
live on the shores such as Mr. Iron Cloud would hke to have 
happen is to have those shorel�nes diked someway, not for recrea
tion especially but the water lme would � stable and they coul� 
reforest it, and it would be shelter for their cattle and other ani-
mals. • · · t · We are somewhat concerned about the emphasis on irriga ion. 
There are several irrigation projects on Standin� Rock . now. You 
know that all of the farm crops are under subsidy. It IS not eco
nomically feasible to be a farm�r any more. O1;1ly oats were free, 
but they anticipate by next sprmg that oats will not be free any 
more. . h h t th So, we would like to see the shoreline dea_lt wit , per . aps no _e 
extensive recreation proposed by the Standmg Rock Tribal Council 
but more limited, but more diking that might be . done_ and some
how the waters done with some kind of an engmeeru�g process 
which we understand exists where they can do somethmg to the 
waves. I am not really knowledgeable in that area, but I know that 
there is such a process that exists that can be done. . . "The Taken Land," as I said, was our effort to ac9-uamt you with 
what has happened to three families on the Standmg Rock Reser
vation. We do favor some kil'ld of legislation, but perhaps not from the 
power generated at those plants. If you are talking about some
thing on the Missouri, that is covered by treaty, and all of ?Ur 
other relatives have a right to that, and we _know w� must u�1te. 
We can't just go and say this is this reservation and it has a :r:1ght 
to charge ahead and ignore the rights of all of our other relatives. 

Thank you, Mr. Chairman. . . . The CHAIRMAN. Ms. Wilson, have you discussed this matter with 
the leadership of your tribe? 
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Ms. Wu.SON. We have attempted, sir, at various times to contact them and to ask them about why don't you listen to what the people think should happen to them so that they can receive justice. At various times, we contacted them before these hearings, telling them we should talk over what the people would like and what you are proposing so that we might come to some agreement to work together. Of course, we would like no more repeats of what happened under Oahe. This is why we are proposing that anything done to compensate for what happened to the people under Oahe be handled by a commission, a commission composed of members of the Standing Rock Tribal Council, by the people who actually lost land and their homes in the taking area, and the Standing Rock Land Owners Association. These people should be made accountable and responsible so that there will not be a repeat of what happened. The CHAIRMAN. Your statement that you have submitted to this committee will be shared with the leadership of the Standing Rock Tribe. Ms. Wu.SON. Thank you. That certainly should be, because we have made every attempt to deal with the Tribal Council, sir. And we would like any elimination to Public Law 93-638. That is the other thing we would like to commend you on. The Public Law 93-638 process is being examined. We would like accountability and responsibility there, too, and services that are appropriate to the needs of the people. The CHAIRMAN. I thank you very much. Senator BURDICK. I thank you, too. Ms. WII.80N. Thank you. [Prepared statements of Ms. Wih:on and Mr. Bird Horse appear in the appendix:] The CHAIRMAN. I would like to thank all of you who have participated in this hearing. Let me assure you that this committee and the staff will be working on this measure throughout the holiday season, and we will await the results of the December 2 meeting and the anticipated alternative plan which will be submitted by the Bureau of Indian Affairs 60 days from this date. Until then, this committee is adjourned. [Whereupon, at 4:34 p.m. , the committee adjourned, to reconvene subject to the call of the Chair.] 
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Sect i o n  5 of the  Senate proposa l  a l s o does not spec i fy whether t he compensat i o n  

i s  s i mp l y  to b e  repa i d  o u t  of  power revenues o r  whet her i t  i s  to be  an add i t i o na l 

expe nse  to the power u sers . Sec t i on 1 0 3  of the House  propos a l  i s  s i mi l a r l y  

unc l ea r .  I t  makes  t he compensat i o n  a spec i f i c  feature of  t h e  P i ck - S l o an M i s sour i 

Bas i n  Program ,  but spe c i f i es t hat  the a l l o ca t i on of these  compen sa t i on cos ts  

s h a l l no t ,  i n  and of t hemse l ve s ,  I ncrease  the  rates  to P i c k - S l oa n  powe r 

cu s t omer s .  Th i s  i s  unacceptab l y  vague word i ng .  T he l eg i s l at i ve propo sa l s  s hou l d  

be c l a r i f i ed t o  i nd i cate t hat  P i c k -S l oan power rates wou l d  have  to b e  i ncreased 

t o  p ro v i de suf f i c i ent add i t i ona l  rev enue to  pay the compensat i o n .  We es t i mate  

t h a t  t he p resent  power rates wou l d  i nc rease from 7 . 4  m i l l s /k Wh t o  as  much a s  

10 . 4  m i l l s / k Wh - - a  40  percent i nc rease- - i f  both  propo sa l s  were  adop ted . The  House  

propos a l  a l one wou l d  resu l t  i n  a n  i ncrease of  0 . 9  m i l l s/ kWh ( 1 2  percen t ) . T he 

Senate p roposa l ,  i f  the  repayment of $365 , 25 4 , 28 3  were comp l eted i n  50 years 

a t  a 4 . 5 2 percent annu a l compound i nterest rat e ,  wou l d  resu l t  in  an  i ncrease of 

2 .  0 m i  1 1  s/kWh ( 2  7 percen t ) . I f  the  Senate p roposa 1 i nvo 1 ved on 1 y an add i t  i o n a  1 

a nnu a l  $ 10 m i l l i on payment , i t  wou l d  res u l t  i n  an i ncrease  i n  the powe r rates  of 

1 . 0  m i l l /kWh  ( 1 3 percent ) .  

P l ease  u nderst and that  we are not advoca t i ng power rate i ncrease s ;  we j u s t  want 

to po i nt  out  t h a t  pay i ng compens at i o n  from P i c k - S l oan  revenues w i l l  have a 

s i gn i f i c ant  power rate i mpac t ,  a nd the Comm i t tee s hou l d  be aware of that i mp ac t  

before p roceed i ng . 

:h i  rd ,  s ec t i on 4 of the  Senate p roposa 1 wou 1 d requ i re the  Secret ary of t he 

I n te r i or to u se  P i ck - S l oan power , w i thout re imbursemen t ,  i n  deve l o p i ng 

i rr i gat i on on the Stand i ng Roc k S i ou x  Re servat i o n .  Th i s  p ro v i s i on appears to 

empower t h e  Secret ary of t he I nter i o r  to d i s po se of P i ck - S l oan power , wh i c h  
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conf l i ct s  w i th Congres s '  grant of such au thor i ty to the  Secret ary of E ne rgy , 

acti ng by and t hrough We st ern ' s  Admi n i st rato r ,  by v i rtue of the enac tmen t of 

subsec t i ons  302 ( a ) ( l ) ( E )  a nd ( 3 )  o f  the Department o f  E nergy Org a n i z a t i o n  Ac t ,  

Pub . L .  9 5 -9 1 . I n  add i t i on , the s tatement that t he power w i l l  b e  p ro v i de d  

" w i t hout re i mbur sement " ra i ses  a que s t i o n  about whe t he r  t h e  co s t s  o f  power 

prov i d ed for such t r i b a l  f armi ng purposes  are to  become non- re l mburs db l e .  I n  

any event , both of t he se i tems conf l i c t  w i th pr i or l eg i s l a t i on s pe c i fy i ng that  

We stern  shou l d  p rov i de t he I nd i an  tr i bes w i t h  P i c k - S loan  power for i rr i g a t i o n  

pu rposes  on  the  s a me  terms as  ot her  i rr i gators  rece i v i ng P i c k - S l oa n  powe r .  

Moreover , these  prov i s i ons cou l d  c ause  even greater i ncreases i n  P i c k - S l oan 

power ra t e s .  

F i na l l y ,  sec t i on s  2 a n d  5 of t he Senate proposal  s ta te t h a t  t h e  Secre t ary o f  

t he  I nter i or may pro v i de P i c k - S l oa n  powe r  t o  t he S tand i ng Rock S i oux  Tr i be i n  

l i eu o f  the  mone tary p ayme n t s  prov i ded for  i n  sect i o n  5 .  As noted i n  t h e  

preced i ng pa ragraph , t h e s e  pro v i s i ons wou l d  empower t h e  Secret ary o f  t h e  

I n ter i or w i t h  au thor i ty concer n i ng the d i s po s a l  o f  F e d e r a l  powe r ,  au thor i ty 

wh i ch wa s transferred to t he S ecre tary of E nergy , ac t i ng by and t hrough  

We ster n ' s  Admi ni strato r ,  by su bsec t i on s  302 ( a ) ( l ) ( E )  and ( 3 )  of  the  Department  

of E ne rgy Organ i zat i on Act . 

We apprec i ate  t h i s  o pportu n i ty to share ou r comments w i t h  you and wi 1 1  be 

p l eased  to  respo nd t o  any ques t i on s  you may have . 
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Statement by John Doyle,  Acting Assistant Secretary of the Anny 
(Civi l  Works ) 

Before the Select Ccmni ttee on Irrl ian Affairs 
Uni ted States Senate 

Mr . Olairman arrl Members of the Ccmnittee: 

I am John Doyle , Acting Assistant Secretary of the Army (Civi l 
Works ) . Accarpanying. me here today is Mr . John Velehradsky , Olief of 
Planning ,  Missouri River Division . I am pleased to appear to report on the 
progress made since the March 30 , 1987 , hearing on irrplerrentation of the 
recoamerrlations of the Joint Tr ibal Advisory Camtittee (JTAC) . As also 
requested , I will provide in the secorrl half of my testinony , views on behalf 
of the Department of the Anny on the legislative proposals of the Starrling 
Rock Sioux Tribe arrl the Three Affi l iated Tribes of the Fort Berthold 
Reservation . Unfortunately ,  as will be explai ned nore fuUy in this staterrent 
arrl the staterrents of the other Federal witnesses testi fying here today , 
Adninistration wi ll oppose certain objectionable provisions of these 
legislative proposals if introduced as currently drafted . 

At the March 30 hearing ,  Brigadier General Charles E .  Daniny expressed 
our bel ief that a nurrber of the JTAC recarmerrlations have meri t ,  that the 
corps of Engineers would work with the Tribes to irrplement those with mer i t ,  
but that others woo ld be d i fficult to irrplement under our existing authori t ies 
arrl marrla tes . 

The Corps has made considerable progress. since March on those i tens we 
have author ity to irrplerrent . we have had a ser ies of meetings wi th Tr ibal 
representat i ves which involved the Distr ict , Division ,  arrl Washi ngton levels 
of the Corps . In addi tion , in June, I met wi th Tr ibal representatives arrl 
senator Burdick to di scuss the JTAC recomnerrlations arrl other issues ra ised by 
the I rrlians . As a follow-up to the June meeting ,  the Omha District Engineer,  
in  July, led a team of  Washington , Division, and Distr ict level staff to 
represent me in visits to the reservations . Following that visit ,  the 
District in coordinat ion with the Tr ibes developed a plan which resporrled to 
the JTAC recomnerrlations, arrl I approved the plan in late July . On August 10 ,  
I sent a letter to you as well as other appropriate Members of Congress, State 
officials , arrl the Tribes , sumnarizing the major elerents of our plan . Last 
week , we provided you , other appropriate members of Congress and the Tribes 
with a status report on our activities to . date . With your permission, 
Mr. Chairman,  I ask that these two reports be made a part of the record of 
this  hear i ng .  

The five recarmerrlations i n  the JTAC report related di rectly to 
Civil  Works program activities are di scussed and our posi t ion on each is  
SUITTTia r i zed below . 

A. RETURN OE" EXCESS LANDS . The JTAC report recomnended ,  subject to 
easerrents for proJect  purposes, return of former Irrlian lards wh ich were 
cons idered in the report to be excess to project needs . The Tr ibes 
recomnerdat ion to return some former Reservat ion lards , subject to s lough i ng 
ard f lowage easerrents , has been reviewed . There may be parcels of lard that 
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can be determined excess to project needs . Therefore, we have initiated a 
review of project lands, applying current acquisi tion criteria ,  to identify 
such lands . 

B. DEVELOPMENT OF THE SHORELINE RECREATION POTENTIAL OF LAKE 
SAKAKAWEA AND LAKE OAIIE. The JTAC report fourrl that return of excess former 
Irrlian lands �ld provide . opportuni �ies for develop,ent along the lakeshore 
as part of _a Tri�l econan�c enterprise .  The Omha Distr ict is working with 
the re�pective Tr�bal Councils �o outl ine long-term plans which wil l  i(';ent i fy 
potential recreation areas to irrprove lake access , satisfy the recreati0�31 
needs of the area , arrl contr ibute to tr ibal econanic developrrent objectives . 
Such '.'-reas could be leased to the Tr ibes arrl made avai lable for either tr ibal 
or private sector developrrent . 

C. REPLACEMENT OF INFRASl'RUCWRE LOST BY CREATION OE" LAKE SAKAKAWEA 
Allil LAKE: OAIIE. The JTAC recoamended construction of a br idge to permi t 
reestabl lslurent of a crossing on State Highway 8 in the Elbowoocls area in 
North Dakota . Prior to inurrlation of the area by the Garrison project , the 
Corps �nd State of_ North Dakota entered into a contract for appropriate 
alteration , relocation , and aba�onment o� portions of the state highway 
system that were affected by this  inundation. This contract provided for 
building of new bridges and highways and related facili ties as well as 
abandonment of others , including the State H ighway 8 Bridge . The abandonment 
of the bridge by the State along with the a=011plislurent of a l l  other 
contractual oblig�t ions by _th� _Corps fulfilled the legal obl igation of the 
corp� for State Highway faci l� ties affected by the project . Since the Corps 
fulfll_led all contractual requirements and there was no requirerent to replace 
the Highway 8 Bridge , I know of no authori ty the Corps has to replace this 
bridge . 

Other i tens ad:lressed in 
replacerrent at both Lake Sakakawea and 
Corps of Engineers programs . These 
Federal agencies , as appropriate. 

the Report regarding infrastructure 
Lake Oahe are not wi thin the purview of 

items should be ad:lressed by the other 

. D. OTHER ITEMS WHICH THE JTAC C01MITTEE DEEl'IED IMPORTANT. The 
Starrling Rock Sioux Indian Tribe recomnended the establishrrent of an I nd ian 
Desk within the Corps of Engineers Headquarters . We agree that,  based on a 
revi "" �f the . issues ra ised by the Tribe, comnunications between the Corps and 
the I rrlian Tr ibes should be irrproved . At my direction, the Omha District has 
established an I ndian desk to irrprove comnunications with the Tribes and to 
all� the Tribes to have a point of contact to resolve issues of concern. The 
Irrlian . desk was established di rectly under the Distr ict Engineer who has the 
author i ty over nost decisions regarding Indian issues . Procedures have been 
established to assure the issues af fect ing the I ndian people that cannot be 
resolved at the District level are surfaced and referred for cons ideration to 
the appropriate levels of author i ty i n  the Depa rtment of the Army. 

. E . ADDITIONAL E"INANCIAL ca'iPENSAT!ON .  One of the JTAC recomnenda-
t ions included a statement that the T r ibes "were not conpensa ted in an arrount 
calculated by a rrethodology wh ich accounted for the unique c i rcumstances and 
va lues taken from the Tri be . " In tJ-1e or i g i na l  acqui s i t i on Acts , Congress 
ad:lressed the quest ion of adequate conpensa t ion to the T r i bes for losses 
suffered in connect ion w ith these projects . I n  my understa rd i ng ,  the 
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Depart:rrent of the Army has fully arrl fa i thfully executed responsibi li ties 
entr usted to it tnder these legis la ti ve direct i ves .  

The followi ng i tan in the JTAC repor t , wh ich could inpact on the Corps 
Ci v i l works Program was not included in the Orraha D istr ict ' s  Plan.  

PROTECI'ION OF RE.SERVID WATER RIG
H
TS. Urrler Federal law, sanctioned by 

the Suprane cour t , the united States is eipowered as a trustee of the I rrl ian 
Tr i bes to reser ve to the Tr ibes enough water to meet the I rrl ians ' reasonable 
needs , i ncluding their  future needs. These "reser ved water r ights" have not 
been quanti f i ed . I t  should be noted, however , with respect to the issue of 
reserved I rrl ian water r i ghts , that the Suprerre Cour t has recent ly made i t 
clear that the nav i ga t ional servi tude applies to al l  r ipar ian arrl r iverbed 
interests and that even the r i ghts of irrli v i dual States or I rrlian tr ibes in a 
navigable s tream are subject to the paramount power of the Uni ted S tates to 
ensure that such waters rana i n free to interstate or foreign comrerce. The 
co nstruction arrl operation of these projects were author ized through an 
assertion of the nav igat ion power , and, therefore,  involve the navigation 

ser v itude. 

Mr. Cha irman, in sumnanzing our actions to add ress i tems raised in 
the J TAC repor t, I bel i eve we are resporrli ng to the concerns of the Tr ibes 
w ithi n ava ilable author i ti es and we w i ll conti nue to do so. 

At this point, I wou ld l i ke to sh ift  and address my comrents to the 
two leg i s lati ve proposals which were forwarded by your letter to rre . 

with respect to these two proposals,  both contai n  i tems which are 
rela ted to the issue resolut i on pr ocess which.. we are pursuing wi th Tr ibal 
representat i ves . However ,  as proposed , the leg i s lat ion contains sane 
pr o v i s i ons tha t Army opposes .  

The Sen a te b i l l  is limi ted in applica t ion to the S tarrl i ng Rock S ioux 
T r i be  and to Lake Oahe gen e ral ly ,  except for Sec t ion 4, I rr iga t ion Fac i l i t i es , 
whi ch re fer s  to both the S tandi ng  Rock Sioux Rese r vation and the For t Ber thold 
Rese r va t i on . 

Statanents in the firrl i ngs and purpose of Sect ion 2 of the Senate bi ll 
conclude or sugge s t  that jus t corrpensa t ion has not been pa id for al l  of the 
rea l estate interests acqui red frcm the S tand i ng Rock Sioux Tr i be ( see Sec . 
2 ( a ) ( 2) , ( 3) , ( 6) , and ( 12 ) ) .  Congress determined just corrpensa t i on for the 
acqu i red lands and pr ov i ded for payrren t in Pll,blic Law 8 5- 9 15 ,  72 Sta t .  1 76 2  
( September 2 ,  1 9 58 ) . I f  the Tr ibe, or an ind i vidual I nd i an , obj ec ted to the 
canpensa t ion pr o v i ded for in that law , they had the r i ght to have that issue 
adj udicated in Federa l D is tr ic t Cou r t . There fore , Public Law 85- 9 1 5  and the 
oppor tun i ty to l i t iga te the amount of any payr rent set tled the lega l  i ssue of 
j us t  coopensa t i o n ,  and the rema i ni ng  issue is a fac tua l o ne - were the 
I nd i a ns pa id the coopensa t ion provided for i n tha t law . Army ' s pos i t ion i s  
tha t we ha ve rrade fu ll  arrl conplete payrren t  under approp r i a te pr io r  laws and 
to the bes t of ou r k now ledge no o ne is cha lle ng i ng i t .  La nguage i n  the · 
f i nd i ngs and pu rpose inp l i es that the I nd i ans are e n t i t led to conpe nsa t ion for 
"othe r losses " ( see Sec . 2 (a ) ( 2) , ( 3) ,  and ( 12 )  a nd  Sec . 5 ) . The F i fth 
Airendnen t to the Cons t i tut ion re qui res the Gove rnrren t to pay jus t conpensa t ion 
for lands tak e n , and jus t conpe nsa t io n  is the fa i r  ma r k e t  va lue o f  those 
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lands . However ,  the courts have held that the Uni ted States is not obl igated 
to carpensate owners for "other losses" urrler the consti tut ional requi ranent 
of just conpensation . 

In general , the Deparbrent of the Army cannot suppor t Section 2 .  

We are par ticularly concerned wi th the poss ible inplicat ions o f  the 
proposed language in S�t ions 2 (a )  ( 12)  and ( 13 ) . section 2 (a )  ( 12 )  makes 
re ference to the S tarrl r ng Rock Sioux Tribes ''pr ior and supe r ior right of 
usage" 

. 
in  a conclus ionary way which may inappropriately add ress water 

al�oc�t i o ns best left to be resolved under the affected S tates ' water laws and 
exist i ng Federal laws. Section 2 (a )  ( 13 )  draws a conclusion of ent i t lerrent of 
the Standing Rock S ioux Tribe to hydropower revenues , a natter whi ch cannot 
prope1;1� be establ i shed at least unt i l  the Tribe ' s  water r i ghts have been 
quant1f

7
ed . Furthermore, all quest ions in the bi ll relat i ng to the I nd i an 

water ri ghts mus t  be understood in the context of wel l--€stabl i shed Federal law 
7elating to � navigational servi t ude .  The Suprerre Coort has recent ly rrade 
it clear that i t  ''has repea tedly held that the navi gational servi tude applies 
to �l� holder s of r i pa r i�n and d ve r?"'3 inte rests" and that even the rights of 
individual states or I rrl1an Tr ibes rn a great navi gable stream are subject to 
the pa ramount power of the Uni ted S tates to ensure that such waters ranain 
free to intersta te and foreign comre rce .  Uni ted States v .  Oierokee Na t i on of 
Oklahcma , 10 7 � - Ct .  H8 7 , 1492 ( 1987 )  '. The construct ion and opera t ion of 
the

_ 
pr�Jects 1n quest ion were author i zed through an assertion of the 

nav1?a t 1on 
_
power and the refore involve the navi ga t i onal servi tude. 

No�i ths tand 1 n,:i this, the Congress , although not lega lly required to do so, 
pa id catpensat 1on to the Tribes for the occupat i on of the r i verbed for the 
pro Jects . 

Secti on 2 ( a )  ( 13 ) of the Senate b i l l  pr ovi des ent i tlanent of the 
S tandi ng Rock S ioux Tribe to the revenues frcm hydropower gene ra ted at oahe 
Dam and three other rra i ns tan dams fu r ther downstream .  Hydropower ge ne ra t i on 
resu lts from Fede ral deve l oprrent to s tore the flow o f the r i ver  and to develop 
i ts head potential . The reve nues f rom hydropower a re needed to repay the 

�!loca ted costs for th is purpose . Divers ion of hyd ropower revenues wou ld 
i nterfere wi th project repayrrent or ra i se  hydropower ra tes or bo th .  

Section 2 (b )  ( 3) of the Sena te b i l l  wou ld i np lerrent all of the 
recomnendat i ons o

_f the J!AC repor t .  We have two conce rns wi th respect to thi s  
por �1on of the bi ll . F ir s t ,  the repor t con ta i ns subj ect i ve and undocurrented 
cla urs which seen to lack subs tan t ia l  ev i dence needed for Congress to adopt 
the JTAC repor t .  Second , Section 3 appea rs to go beyond th e  recomrenda t ions 
of the JTAC repor t i n that it ra i ses co ns ide ra t i o n s  no t prev i ous ly covered i n  
the JTAC repor t.  

Sect ion 3 ,  adds a new pa ragraph ( k )  ( 1 )  to  Sect ion 2 o f  Publ i c  Law 
89- 108 . The new pa ragraph ( k )  ( 1 )  mak es re fe rence to the G rand R i ve r  Spawni ng 
S tat ion . Th i s  i s a fac i l i ty of . the S ta te of S ou th Dakota ra the r than the 
Un i ted S ta tes Fish and w i ld l i fe Se r v i ce .  

. 
Sec t io n  3 a ls o adds a new subsec t ion ( l ) to Publ 1 c  Law 89- 10 8 g ra nt ing 

exclus i ve  ju r i sd ic t io n  to the S tand i ng Rock S iou x T r i be  for ce r ta i n ac t i v i t i es 
e nurre ra ted in the new subsec t ion . The Depa r trre n t  of the A rmy  recogn i zes S ta te 
gaire and f i sh agenc i es a re , as a gene ra l m1 t te r ,  respon s i b l e  for adn i n 1 s te r i ng 
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State laws pertaining to hunt ing, f ishing, and boating at Corps project� . 
Anny also recognizes the legi t imate interest which the S ioux Tribe IIBY have in 
these activit ies . Whatever divi s ion of jur i sdiction occurs wi th respect to 
these activities , Anny ' s jurisdiction and interests wi th respect to assuring 
proper operat ion and maintenance of these projects 11D.Jst be . pre:"'rved.  
Concurrent Federal jur isdict ion over these activi t ies rrust be ma inta ined in 
order to assure this resul t .  

section 3 als o adds a new subsection (m ) to Public L aw  89-108 

requir ing the Secretary of the Anny to assist the Standing Rock Sioux Tribe in 
the development of recreation faci l i t ies . The Omaha Distr ict of the Corps of 
Engineers is already work ing with the Tribe to study the issue of recreat ion 
development along the shores of Lake Oahe . Unt i l  conpletion of that study , it 

is premature to judge what types of recreation develoi;xrent ass istance nay be 
appropriate .  Legi slat ion on the natter is not warranted at this time . 

Sect ion 5 requires the payment of adcli t ional coupensation ,  including 
interest , to the Standi ng Rock Sioux Tribe. The Department of the Army defers 
to the Department of the I nter ior on the issue of addi tional financial 
ca,pensation. However,  the Department of the Army objects to any legi slat i'?n 
which woold grant the Tribes any additional corrpensation for any cla im 
relating to the government ' s exercise of its navigational servi tude . 

we cannot support the provi sions of Section 7 which deal with lands .  
The Omaha District is addressing the potential for excess lands a nd  this issue 

may be resolvable within exi s ting author ity . However,  transferr i ng all lands 
above 1620 feet above mean sea level at Lake Oahe wru ld allow an inaoequate 

arrount of land for project pJrposes . That elevation is_ the level of the 
naximum op,erat ing pool for Lake Oahe . Thi s _ _  woo ld not be a des i rable or 
adequate project boundary because of the di fficu lty of ident i f ication and 

mark ing the boundary , and because it wru ld not recognize the requi remants for 
wave action, shorel ine eros ion ,  and bank slough ing. 

Sect ion 8 of the Senate bi ll provides for a special office for I nd ian 
concerns . Army agrees with the need for effect ive methods to add ress I ndi an 
issues . The Omaha Di str ict has establ ished a point of contact to address such 
issues .  This section , however,  expresses requiremants and conclus ions beyond 
sinple coordination .  Whi le Army cannot support this sect ion as wri tten, the 
need for an I ndian desk or special office at the D istrict level to address 

Irdian concerns is supported and has already been inplemented . We bel i eve 
this revised organization will  be dem:mstrated to be the nos t  re spons ive 
approach for addressing I ndian issues . 

The Department of the Army is also concerned with the arrendment of 
Publ ic Law 89-108 in section 9 ,  par ticular ly wi th respect to addi t ion of a new 
subsect ion 14 (b) . The new subsection es tabl i shes an unworkable and open-ended 
procedure for address ing land or water r ights issues ,  a procedu re which i s 
probably in the best interests of nei ther the Federal Government nor the 
Stard i ng Rock Sioux Tr ibe . 

W i th regard to the Hruse bi ll , the open i ng sect ions of the bi l l l imi t 
i t  to Garr i son Darn ard Reservoi r  (current ly known as Lake Sakakawea ) . Sect ion 
3 states that ,  "Congress adopts the findings , conclus ions , and recomnendat ions 
o f "  JTAC . As w i th the Sena te bi 11 on this  po i n t ,  there are two concerns I 
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wruld like to call to yrur attention .  First ,  the report contains subjecti ve 

ard undocumented claims which seem to lack substantial evidence needed for 
Congress to . adopt the JTAC repor t . Second , Section 3 appears to go beyond the 
rec�nda t ions of the JTAC repor t in that i t  ra ises considerations not 
previ ous ly covered in the JTPC repor t .  

�t ion 101 o f  the House bill provides for addi tional fi nancial 
ca,per_isat ion .  T� Department _ of the Anny defers t o  the Department of the 
Interior on the i s sue of adcli tlonal fi nancial conpensation .  However , the 
Departme?t _ of the Anny obJ�ts to any legi s lation which wru ld grant the Tribes 

any �dd i t i o,:ial �n�tion for any cla im relat ing to the goverment ' s  
exerci se o f  i ts navigat i onal servitude . 

�t ion 103 (b )  of the House bi ll addresses financing the addi tional 
Catpensation .  The proposed repayment from power revenues , provided a power 

ra�e . increase does not result,  appears to be a contradiction in terms . The 
or�ginal hydropower cos t  allocation was $700 , 835 ,000 . The Three Affi liated 
:ribes _are now proposing to increase the costs by $178 ,400 ;000 without 

increas ing the power rates to the customers . The Standing Rock Tribe wants 

$36� ,254 ,2 83 ; other _Tribes haven ' t sul::rni tted thei r  bi lls and the states are 

nak �� noves to '.'gain ask for noney in lieu of irriga tion development . In  
add i tion,  the I nd_ians �t free power .  As the Canni ttee knows, nothing is for 
free. s=e i� going to have to pay the addi t ional ca,pensation being 
requested m Sect ion 103 of the bi ll . I f  it ' s not the I ndians and not the 
Sta�e� and not the cus tomers , who does that leave as the banker of this 
act ivi ty? The Federal taxpayer .  

Because of the deficiencies i n  the J TAC  report ,  arrong other reasons , 
the Anny is not able to suppor t the conclus io_ns i n Sectlon 201 concerning 
Tribal endtlements . 

. Section 206 add resses return of former I ndi an lands .  We do not 
beli eve_ a return of all _former I ndi an lands acqui red for Lake Sakakawea woold 
be a wi� ':-'°urse of act ion because it means tha t lands in the pool and other 
lands cr i t ical to t� operation and ma in tenance of the project woold be 
tr��ferred out of di rect Anny control . This cou ld ser ious ly affect our 
abi lity to operate th<: proJect for author ized project purposes and potentially 
prevent u� from car ry ing out Congress ' s  legi s lat ive di rection with respect to 
these pcoJects . 

. The r';"Minder of T it le I I  and al l  of T i t le I I I  per taining to the House bi ll deals with authorizations pertaining to other Federal agencies and is nei ther support� nor opposed by the Department of the Anny. As a general matter , . where items of the proposed bills fa l l  within the program responsibi l i ty of other agencies , we therefore defer to those agenc ies for comnent . 

Mr . Cha i rman, th ,_, concludes my presentat ion . 
oppor tunity .  

6 

Thank you for th is  
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3 

to enable the Tribes to analyze and research means of iniLiating JTAC 

recommendat1ons. The contract activities UlClude oonsultallon with Federal 

and state waler agen::ace, research and des19"1 of tribal waler adnunistration 

auLhoril�-. consultaL1on with Lhc Corps of Engineers on resLoraLion of 

shorelu-.c o,.necship, and estabhsl'm!nt of a Commiss1on to work with Federal 

and stale agenc,es to begin restoring loet U\frastructure. 

Also, in f'Y 1987, the Bureau of Reclamation 1nvolved the Tribes 1n the 

planning process for implementation of the Garrison Diversion Unit 

Reformulat ,on Act and provided Lhe Tribes with $97,000 through an inteeagency 

agreeronL with the BIA. 'Ihe purpose of this endeavor us to ass isl the Tri.bes 

in the preparation of comprehensive plans for Lhe reservatia,s that are to 

beni-Ht from Lhe Garrison ProJect. NJ the plans are completed and approved, 

1 L  1s our inlenl1on Lhat the design data collection and des19n and 

consLruct,on of the units be accompli shed by each tribe on their own 

reservat ion under the provisions of Lhc Indian Sclf-Determ1nat1on and 

FA,cation Assistance /let (P.L. 93 638). 

At present, Lhe tClbe's lew(ul water enL1tleirenLs are unkncMl and there is no 

indlcaLion thaL ell.her tribe is interested in pursuing a quantification of 

their r icjlLS. 

l would now like Lo turn to a discussioo of the LWO draft leg1slative 

proposals forwarded by the Cocmu ttee. The purpose of the Lwo b1 lls 1s to 

implement certain recommendations from the Garrison Unit Joint Tribal 

M.I 1t,ary camn L tee. 

St.,_andinq Ro::k Sioux Leg1slative Proposal (Senate bill) 

Section J of the proposal authorizes Lhe Tribe to share in the propagation 

and managenait of the fish re!IOUroes on and near the reservation and further 
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provides that the Tribe shall have exclusive 1urisd1ct1on to regulate 

hunt1ng, fishing , and boating within the boundanes of the reser"at1on. we 

agree that the Tribe should be able Lo bo'nef1t from any Federal fishery 

facilities located on and near the reservatton, and although wo> agree thal 

the Tnbe's authority lo regulate and ina.'1age the fish and wildlife resources 

on the reserv11t1on should be recoqn aed, JUrtl!ld1ct1on11l qu�tions rm1111n 

belween Indian and State authorities. i.., also assume that section 3 1s not 

intended to supersede existing Federal wildlife statute or c,.,,., law, 

Section 4 or the proposal directs the Secretary to develop irngation <A'Uts 

on the reservation in accordance w1 th the JTAC. The Department can not 

support this proposal until 1t is deterwuned through appropnate studies that 

the lands ln question are practicably irrigable and that the development of 

those lands 1s financially Justified. MOreover, even 1C these ooncht1cns 

were mel, f..-.ding for new 1rngat1on construction is a low priority in the 

current f iscal climate and we would oppose 1t. We also question the 

acq.,iring of fee held fann holdings unless there are w1l11rq sellers. 

Section 5 of the proposal directs tt,,> Secretary to use Pick Sloan po<-er 

rt!V'l!f'UeS to c:orpensate the Tnbe 1n the an'CU'lt of 5365, 254 , 283 Coe land taken 

for construction of the 0ahe Dlra end for other daMges ,nc:urred by the Tribe 

dJe to construction of the dam. It 1s not clear how this su,1 ._ arrived al. 

However , as we have stated 1n earlier testl.ll<lnY, we do not believe that the 

JT/C Report provides documentatlon to establish that the Tobe 1s legally 

enti tied to any such add1t1onal corpensation. In addition, we note thal the 

$10 million aMual payments would not be adequate to cover the interest 

payments let alone ret,re the debt. We would oppose a direction to the 

Secretary to provide such a:np!n80t1on. 

Section 6 of the proposal provides that the Tribe will be involved 1n the 

plaming, desi9"1ing, ca,struction and maintenance of any mun1c1pal, rural, 
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and i n d u s t r i a l  wa te r s y s tems deve loped unde r the Ga rr ison Divers ion 

Refonrulation Act of 1986 ( P . L .  99-294 ) , and cla r i f ies the app l icab i l i ty of 

the Ind i a n  Sel f-Determination and Education Assistance Act to any such water 

developnent . We have no objection to this concep t ,  however ,  appl icat ion of 

the Buy- Indian Act may be more appropr iate to such developnent . 

Section 7 of the proposal appears to assuma that sane land at elevation 1 , 620 

feet above the wa ter leve l of Lake Oahe is surplus to project  needs and 

fur ther d i rects that such lands be returned to the Tr ibe and held in trust by 

the l.klited States . This section also subjects the return of the l ands to an 

easement for flooding and any leases or other r ights held by any person prior 

to transfer back to the Tribe,  and clar ifies that the Tr i be sha l l  have c i v i l  

jur isd ict ion over persons and property on such lands t o  t he  s ame  extent that 

the Tr ibe has civil jur isdict ion over other reservation l ands . Whi le the 

Depar tmen t  does not object to assuming responsibility for the trust status of 

any lands returned to the Tr ibe, "" defer to the U . S .  Arllf'y Corps of Eng ineers 

on the issue of whether such lands are surplus to the needs of the project . 

Section 8 d i rects the establishment of an office within the Arllf'y Corps of 

Eng ineers to address Ind i an concerns over any aspect  of the P i ck  S loan 

Missour i Bas in Program . We defer to the Corps as to the establishrrent of 

such an office . 

Three Aff il iated Tribes Legislative Proposal (House bill ) 

T i t le I of the proposal establishes an Economic Recovery Fund for the Tr ibes 

and endorses the JTAC Repor t  conc lusions that the T r i bes shou ld rece ive 

add i t iona l f i nanc ia L  compensat ion from Pick S loan power revenues in the 

amount of $ 1 78 . 4  mi l l ion for the ta k i ng o f  l a nd , t he d i s p l a cement  of 

fam i l ies ,  and the construction of the dam and reservoir .  As ..., stated in our 

earlier testimony, "" do  not believe that the JTAC Repor t  provides adequa te 
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documentation to establ ish that the Tribes are legally entitled to add i t iona l  

f inanc i a l  compensat ion i n  t he  form o f  t he  substitute or replacement value of 

their economic base lost as a result  of the sit ing of Lake Sakakawea .  We 

"""-'ld oppose a direction to provide such carpensation. 

Title II of the p roposal provides for the replacerent of infrastructures the 

JTN:. Report concluded were los t  by the creat ion of Gar r i son Dam and Lake 

Sakakawea .  We believe that the need for such infrastructures as education , 

housing, and roads should be evalua ted by the appropriate Federal  agencies 

and inc luded in t he annua l program and budget plans for each agency , i f  

appropr i a te . As a gener a l  pr i nciple , needs i den t i f ied for  t he Thr ee 

Aff i l ia ted T r i bes must be ""ighed fairly against carpeting needs for similar 

facilities on other reservations . 

Title I I I  d i rects  the development of irr igation , 111.JT1icipal ,  industrial , and 

rural water systems for the reservat ion in accordance wi th the JTAC recom

menda t ions , and c l a r i f ies the applicability of the Indian Self-Determination 

and Education Ass istance Act ( P . L .  93-638 ) to the developnent act iv i t ies .  We 

support t i mely  implemen t a tion of all  water system developnent authorized by 

P . L . 99-294 . However , we cannot support irrigation development  in excess of 

that contempl a ted in P . L . 99- 294 until it is determined through appropriate 

studies that such lands a re practicably i r r igable as wel l  as f inanc i a l ly 

j us t if ied .  Morecver , as we previously stated , application of the Buy-Indian 

l'<::t may be more appropr iate to such development . 

Th i s  conc l u d es my p r ep a red statement . I would be happy to answer any 

questions "{OU may have . 

8 1 - 5 3 8 - 8 8  - 3 
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TESTINONY OF EDWARD LONE FIGHT, CHAIRNAN 
OF THE THREE AFFILIATED TRIBES , BEFORE THE 
SENATE SELECT CONNITTEE ON INDIAN AFFAIRS 
ON NOVENBER 1 9 ,  1 987  REGARDING THE INPLK
NENTATION OF THE FINAL REPORT OF THE JOINT 

TRIBAL ADVISORY CONNITTEE (JTAC) 

Hr. Ch a i r man Inouye , i t  1s my pl easure to  appear before your 

Co m m i t t ee a n d  to  t e s t i fy regarding the recomm enda t i ons con t a i ned in 

t h e  report  1ssued by the  Jo 1 n t  Tr 1 be 1  Adv1 sory Co m m 1 t t e e  (JTAC) on Hey 

2 3 , 1 9 8 6 ,  Th 1 s  Co m m 1 t t e e  h e s  a l r e a d y  h e a r d , o n  H e r c h  3 0 ,  1 9 8 7 , t h e  

t e s t i m o n y  o f  H r .  C .  E m e r s o n  H u r r y ,  a n d  h i s  c o l l e a g u e s , w h o  s e r v e d  o n  

t h a t  f e d e r a l  c o m m i s s i o n .  Th e i r  t e s t i m o n y  u n d e r s c o red  t h e  T h r e e  

A ffi l i a t e d  Tr i b e s '  en t i t l e m e n t t o ,  a s  w e l l a s  t h e  n e e d  for , j u s t 

compensa t i on due to their  l os s  of o ver 1 5 6 , 0 0 0  acres  o f  Indi an l a nds -

1 n c l u d 1 ns e l l  of the1r  pr1 m e  egr 1 c u l t ur e l  b o t t o m  l e n ds - es t h e  s1 t e  

f o r  t h e  Garri son Da m and Reser v o i r .  Th a t  da m i s  t h e  m a i n  componen t o f  

t h e  a e s s 1 ve  P 1 c k - Sl o e n  Proje c t  for  t h e  d e v e l o p m e n t o f  t h e  Upp e r  

H i s s o u r i  Ri v e r  Ba s i n  a s  a u t h o r i z e d  b y  t h e  Fl o o d Co n t r o l  A c t  o f  

De c e m b e r  22 ,  1 9 4 4 .  Th i s  c o m m i t t e e  a l s o  h e s r c1  t r i b a l  t e s t i m o n y ,  on  

t h a t  day ,  t h a t  p o r t r a y e d  in  s t a r k t e r m s  the  h u m a n  c o s t s  a s s o c i a t e d  

w 1 t h  t h e  removal  a n d  d1spe r s 1 o n  o f  v1 r t ua l 1 y  e n  e n t 1 r e  tr1 b e 1  peopl e 

1 n  order to make  way for t h e  P 1 c k -S1oen  Proj e c t  1 n  t h e  1 9 5 0 's .  

Th e Three Aff1 1 1 e te d  Tr 1 bes recogn1 ze , tha t t h e  P1ck-Sl oen  

Proj e c t h e s , t h r o ug h  1 t s 1 1 n k e d  s ys t e m  o f  m u l t 1  - p u rpose  da m s  e n d  

r e s e r v o i r s ,  r es u l t e d  i n  s u b s t a n t i a l  f l o o d  c o n t r o l , n a v i g a t i o n ,  

recrea t i o n ,  and  power b enefi t s  t o  t h e  peopl e t h r o ugh o u t  the  H1 ssour1 

R i v e r  B a s i n , a n d  b e y o n d .  I n d e e d ,  Ge n e r a l  H u r r y ,  in h i s  p r i o r  

t e s t i m o n y  b e fo r e  t h i s  c o m m i t t e e , e s t i m a t e d  t h a t t h e  v a l u e  o f  t h e  
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b e n e f i t s  c o n f e r r e d  by P i c k - S l o a n  e x c e e d e d  s e v e r a l  b i l l i o n  do l l a r s  

annua l ly .  Yet , t h e  Jo 1 n t  Tr1 b e l  A dv 1 sory Com m i t tee (JTAC) f o u n d  t h a t  

t h e  d i s c r e t e  g r o u p  t h a t  h a d  b o r n e t h e  b r u n t  o f  t h e  c o s t s  a s s o c i a t e d 

w1 th the  de vel opm e n t  of t h e  P 1 c k -Sloen Proje c t  - the  Three A ff1 1 1 a ted 

Tr i b e s - has y e t  t o  b e  j u s t l y  c o m p e n s a t e d  for t h e i r  l o s s e s .  Th a t  

commi ssi on found t h a t  t h e  Three A f fi l i a ted Tr i b es , cons i s t e n t  wi t h  t h e  

g o v e r n i n g  fa c t s  a n d  l a w ,  w e r e  en t i t l e d t o  $ 1 7 8 . 4  m i l l i o n  do l l a r s i n  

order  t o  r e p l a c e t h e  e c o n o m i c  b a s e  o f  t h e  F o r t  Ber t h o l d  R e s e r v a t i o n 

t h a t  h a d  b e e n  s a c r i fi c e d t o  t h e  Pro j e c t .  Th a t  c o m m i s s i on w a s  a l s o 

cog n 1 z e n t o f  t h e  h 1 s t o r 1 c a l  fe e t  t h a t t h e  T h r e e  A f f1 1 1 e t e d  Tr 1 b e s , 

b e fo r e  t h e i r  r e m o v a l , w a s  t h e  o n l y  e c o n o m i c a l l y  s e l f s u ffi c i e n t  

agri c u l t u ra l  Tri b e  o n  t h e  Grea t P l a i n s .  

The J T A C  Repor t , emphes 1 z e d  t h e  fol l o w i ng major po1 n t s  t h a t  

compe l l e d  the  c o n c l usion  t h a t  Congress h a d  n o t  jus t l y  compen s a t e d  t h e  

Th r e e  A f fi l i a t e d Tr i b e s  f o r  t h e  l o s s  o f  t h e i r  r e s e r va t i o n ,  a n d  i t s 

pro duc t 1 v e  p o t e n t 1 a 1 , under t h e  e u t hor1 t y  of Pub ,  L. 8 1 - 4 3 7 :  

J . Congress recog n i zed fro m  t h e  ou tse t ,  through t h e  'l i e u  

l ands " manda t e  t o  t he lt'a r Depa r t m e n t ,  t h a t  the  Three A f f1 1 1 a t ed  

Tr i b e s w e r e  e n t i t l e d  t o  the  re p l a c e m e n t  or s u b s t i t u t e  v a l u e  of  

t h e i r  econo m i c base as t h e  basis  for  j u s t  compensa t i o n .  

2 .  Co n g r e s s , r e a l i z i n g  t h a t  a s u i t a b l e  r e p l a c e m e n t 

r e s e r v a t i o n c o u l d  n o t  b e  p r o v i ded  t o  t h e  Tri b e s ,  u n d e r t o o k  t o  

p r o v i de t h e  Tr i b e s  w i t h  t h e  c a s h  e q u i va l en t  o f  t h e i r  e c on o m i c  

l and base o n  t h e  pri n c i p l e  o f  s u b s t :l. t u t e  o r  r epl a cearen t v a l u e .  



64 

3 .  Congr e s s ,  b e c a u s e  o f  b u dg e t a r y ,  a n d  o t h e r  p r e s s u r e s , 

fa i l ed to a c cord t h e  Tri bes this  s t a n dard o f  compens a t i on un der 

the terms of the fi n a l  set t l emen t a c t ,  Pub. L. 8 1 -437 .  

4 .  The  Th r e e  A ffi l i e t ed Tr i b e s '  p r o p o s e l s  t o  u t i l i z e  t h e  

$ 7 . 5  m i l l i on ,  paya b l e  t o  the Tr ibes a s  compens a t i o n  under Pub .  L.  

8 1 - 4 3 7 ,  for econo m i c  development purposes were frus tra ted  b y  the 

Buree u of Indi en A ffa irs  pol i cies a t  the t i me.  All of the funds 

were expended by way  of per capi ta paym e n t s  to tri bal m e m bers t o  

m e e t  t h e i r  subs i s tence  needs a n d  expenses a f t e r  the rem o v a l ,  

5 .  The  B u r e a u  o f  I n d i a n  A ffa i rs w a s  u n a b l e  t o  m e e t  t h e  

s t a t u t o r y  m a n da t e  o f  r e e s t a b l i s h i n g  t h e  t r i b a l  p e o p l e  o n  t h e  

residual  reserva t i o n  l a nds because t h ose l a n ds c o u l d  n o t  s uppor t 

t h a t  popul a t i on and because su ffi c i en t  funding  was n o t  a va i l a b l e  

t o  rees t a b l i sh t hose persons s o  reloca ted.  

T h e Th r e e  A f f i l i a t e d  Tr i b e s  a c k n o w l e d g e d ,  in  p r i o r  

t e s t i m o n y  b e fo r e  t h i s  c o m m i t t e e ,  t h a t  t h e  J T A C ' s  r e c o 111 111 e n d a t 1 o n s  

r e g s r d 1 n g  j u s t c o 111 p e n s a t 1 o n ,  t h e  r e p l a c e m e n t  o f  l o s t  t r 1 b a l  

1 n fr a s t r u c t u r e ,  a n d  t h e  1 1 m 1 t e d  d e v e l o p 111 e n t o f  t h e  1 r r 1 ga t i o n 

p o t e n t i a l  o f  t h e  r e s e r v a t i on ,  w o u l d l a y  t h e  b s s 1 s  for  a s e n u 1 n e  a n d  

s o u n d  t r 1 b a l  e c o n o m i c  a n d  s o c 1 a l  r e c o v e r y  p l a n .  L e t  m e  e m p h a s 1 z e  

aga i n  here today t h a t  t h e  Three Affi l i a ted Tr i b es agree w i t h  t h e  JTAC 

r e p o r t t h a t  t h e r e s h o u l d  be no per c a p 1 t a  p a y m e n t s  to a n y  t r 1 b a l  

member s  fro111 any jus t compensa t i on award t o  t h e  t r i b e .  
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Th e Tr i b e s  a l s o  r e c o s n i z e  t h e 1 r  a f fi r m a t i v e o b l iga t i o n t o  

presen t t o  t h i s  c o m m i t t e e a f o c u s s e d ,  a n d  r e a 1 1 s t i c ,  p l a n  f o r  t h e  

s taged i •pl eaen t a t i on o f  the  JTAC reco• •enda t i ons o n  t h e  Fo r t  Ber thold  

Reser va t 1 on.  No a mo u n t  o f  money,  unl ess i t  is  w i s e l y  progra ■aed for 

tribal  needs over a subs t a n t i a l  t i m e  horizon , w i l l  a l l o w  the reco very 

of the Three A ffi l i a ted Tri b es from the i m pacts  o f  the Ga rrison Da m.  

Sena t o r  In o u ye ,  you  r e q u e s t e d t h a t  the  Th r e e  Affi l i a t e d  

Tr i b es , w i t h  t h e  h e l p  o f  y o u r  c o m m i t t e e  s t a ff ,  c o n s u l t w i t h  t h e  

v ar 1 o u s  r e s p o n s i b l e  fe d e r a l  a g en c i e s ,  a s  w e l l a s  o t h e r  1 n t e r e o t e d  

par t i es ,  regardi ng t h e  reason a b l e  a n d  real i s t i c  i m pl e•en t a t 1 on o f  t h e  

JTA C  reco111■ enda t i ons.  Your co111 111 1 t te e  s t aff bas been i n s tru men t a l  i n  

arranging a l arge m e e t i n g ,  a t  w h 1 c h  t h e  B u r e a u  o f  Recl a m a t 1on  (Bree) , 

t h e  B u r e a u o f  I n d i a n  A f fa i r s ( B I A ) ,  t h e  li e s t e r n  A r e a  P o w e r  

A d■ i n i s t r a t i on ( liA PA ) ,  t h e  I n d i a n  He a l t h  Se r v i c e  ( I HS) a n d  t h e  A r m y  

Corp o f  Engineers (Corps) • e t  w i t h  t r i b a l  represen t a t i ves.  The Three 

Affi l i a ted Tri b a s ,  a fter tha t big m e e t i n g ,  hes met several t i mes w i t h  

ea ch  of the  a b o v e  1 den t i f1 ed federal age n c i es.  Un for tuna tel y ,  I h a ve 

to report t ha t ,  except 1 n  t h e  c a s e  of t h e  Burea u of Recl a ■ a t 1 on ,  very 

l i t t l e  - o r  no  - p r o g r e s s  h a s  b e e n  m a d e  t o w a r d  t h e  a d ■ 1 n 1 s t r a t 1 v e 

1 a p l e a e n t a t 1 o n o f  a n y  o f  t h e  r e c o m m e n d a t i o n s  o f  t h e  Joi n t  Tr i b a l  

Advi sory Co111 ■ 1 t tee. Th e vi r t ua l l y  u n i fo r a  response of t hese federal 

agencids 1 s  t h a t  t hey l a ck t h e  necessary l eg i s l a t i ve a u t hori ty - and 

the  funds - t o  carry out  any o f  t h e  JTAC's  recom 111enda t 1 ons. Onl y  t h e  

B u r e a u  o f  R e c l a a a t 1 o n h a s  r e s p o n d e d  t o  t h e  Tri b e s '  r e q u es t for  

a s a 1 s t a n c e  1 n  the  f u t u r e  d e v e l o p a e n t o f  i • p o r t a n t � a t e r  proje c t s ,  
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par t i c u l a r l y  1n t h e  devel op men t of an adeq u a t e  muni c i pa l , indus t r i a l  

a n d  r u r a l  ( H IR) sys t e m  t o  p r o t e c t  c r i t i c a l  h e a l t h  a n d  e n v � r o n m e n t a l  

val u es o n  t h e  For t  Be r t hold  Reserva t i on .  

The Thr ee A ffi l i a ted  Tr i b e s ,  i n  l i s h t o f  these responses and 

1n c o n s u l t a t i on w i t h  your c o m m i t t e e  s t a ff ,  h a s  d e v e l op e d  d r a f t  

l e s i s l a t i o n f o r  c o n s i d e r a t i o n b y  t h i s  c o m m i t t e e .  Th i s  d r a f t  

l eg i s l a t i o n r e p r e s e n t s  a c a r e f u l , a n d  c o n s i d e r e d ,  b l e n d i ng o f  a 

r e a l i s t i c  a m o u n t  of J u s t  c o m p e n s a t i o n ,  t h e  r e p l a c e m e n t of c r 1 t 1 c a l  

e l e m e n t s  of l os t  t ri bal  phys i cal  a n d  s o c i a l  i n fras t r u c t u r e ,  a s  wel l e s  

1 1 11 1  t e d  w a t e r p r o je c t  d e v e l o p ■ e n t  o n  t h e  F o r t  B e r t h ol d R e s e r va t i on .  

S u c h  a j u d i c i o u s  b l e n d i n.ll o f  t h e  r e c o m a, e n da t i o n s  w i l l  s e t  t h e  s t a 1J e  

for t h e  Three Affi l i a ted Tri bes ' econo m i c  and s o c i a l  reco very fro m  t h e  

i ap a c t s  of the  Pi ck -Sl oan Proje c t  on t h e  For t  Be r t h o l d  Reserva t i on .  

Th e  Three  A ffi l i a ted  Tri bes wi l l  rea l i z e  fo ur IJOals  from  t h e  

Congres s i onal ena c t me n t  of t h i s  d r a f t  1 eg 1 sl a t 1 o n :  

1 .  t h e  res tora t i o n  of t r i b a l  coaa,uni ty  wal l - bein1J 1 

2 .  

3 .  

4 .  

t h e  a s s u r a n c e  o f  t r i b a l  g o v e rn a e n t a l  1 n t e g r 1 t y  a n d 

s t11bi l 1 ty 1  

t h e  e v e n t ua l  a c h 1 e v e 11 e n t o f  e c o n o 11 1 c  p a r 1 t y  w 1 t h  t h e  

n o n - Ind1an  commun 1 t 1 es surround1ng t h e  reserva t 1on 1 a n d  

the  el 1■1na t 1 o n  of dependen c e .  

I w i l l  b r i e fl y  a dd r e s s  t h e  p u r p o s e  a n d  i n t e n t  o f  t h r e e  

dis t i n c t  t i t l e s  of t h i s  dra f t  l efl i s l a t i on r  
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1 .  Ti t l e  I 1  Jus t  Co■peosa t i oo 

Ti t l e  I d e c l a r e s  t h a t  t h e T h r e e  A f fi l i a t e d  Tr i b e s  a r e  

en t i t l e d t o  $ 1 7 8 . 4  m i l l i o n d o l l a r s  i n  j u s t  c o m p e n s a t i o n ,  c o n s i s t e n t 

w1 t h  t h e  JTAC repor t ,  for the  federal takinll of over  1 5 6 , 0 0 0  a cres of 

reser v a t i on l ands , i n c l uding t h ousands o f  a c res o f  pr1•e agr1 c u l t ural 

bo t t o m  l a n ds ,  a s  the s 1 t e  f o r  t h e  Ga r r i s o n  Da m and Re s e r v o i r .  Th a t  

t i t l e  a l s o  e s t a b l i s h e s  i n  t h e  Uni t e d  S t a t e s  Trea s u r y  a n  a c c o u n t , i n  

t h e  a b o v e  r e f e r e n c e d  a m o u n t ,  k n o w n  a s  t h e  Th r e e  A ffi l i a t e d  Tr i b e s  

Econo m i c  Recovery Fund. Approp ri a t ions  t o t h a t  ac coun t are au thorized  

in the pri n c i p a l  a m ou n t o f  $ 3 , 5 6 8 , 0 0 0 ,  pl us 4% in terest on the unpa i d  

bal a n c e ,  o n  a n  a n n u a l  b a s i s  fo r a pe r i o d  o f  5 0  y e a r s  b e g 1 n n i ng r i t h  

F1scal  Year 1 9 8 9. 

Ho w e v e r ,  a t  t h i s  c o m m i t t e e ' s e a r l i e r s u g ge s t i o n a n d  i n  

con s u l t a t i on w i t h  co m 11 i t t e e  s t a f f ,  h o w e v e r ,  t h e  T h r e e  A ffi l 1 a t e d  

Tri bes h a v e  propos ed a n  a l terna t i v e  f i n a n c i n g  m e t hod for t h e  paymen t 

of ju s t  compensa t i o n  of t he Th ree Affi l i a t ed  Tri b es t ha t  �oul d be i n  

l i e u  o f  t h e  above iden t i fi ed appr o pr i a t e d  a c c o u n t .  Th i s  a l terna t i ve 

• e t hod provi des for t he fi n a n c i ng of j u s t  co■pensa t 1 on to t h e  Th ree 

Affi l i a t e d  Tr 1 b e s  t h r o u fl h  u t i l i z i n ll r e c e i p t s  a va i l a b l e  fr o •  t h e  

i n t esra ted pro1Jra•s o f  t he ea s t ern  Di v i s i o n  o f  t h e  Pick -Sl oa n  Hissouri  

River  B �s i n  P r oje c t .  Th i s  a l t e rna t i v e fi n a n c i n g  m e t h od h a s  b e e n  

s t r u c t u r e d  w i t h  t w o  p u r p o s e s  i n  • 1 n d z  F i r s t ,  t h a t  t h e  r e s p o n s i b l e  

rep a y■ e n t  s o u r c e , a s  a n  eq u i t a b l e  m a t t e r ,  for re t i r i ng t h e  jus t 

co·■ p e n s a t i o n  de b t  o � e d  t o  t h e  T h r e e  A ffi l i a t e d  Tr i b es  s h o u l d  be t h e  

recei p t s  o b t a i n e d  by t h e  Pi ck-Sl oan Project .  By t h i s  m e t h o d ,  the Th ree 

Affi l i a ted Tri b es woul d pa r t 1 c i p a t e  for t h e  fi rs t t i •e 1n the re ven ues 
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deri v e d  b y  t h e  P i c k -Sl o a n  Prog r a m  t h r o u g h  t h e  u s e  o f  i t s a s s e t s .  

S e c o n d ,  t h e  T r i b e s  u n d e r s t o o d  t h a t  t h e  r e p a y m e n t  o f  t h e  J u s t  

compens a t i on deb t ou t o f  these  recei pts  can  be achi eved espe c i a l l y  i n  

l i gh t o f  r e c e n t  C o n g r e s s i o n a l  c h a ng e s  1 n  t h e  fea t ures  o f  t h e  P i c k 

Sl oan Proje c t ,  Th i s  dra ft  l anguage �ou l d  fur t h e r  req uire the  Se c r e t a ry 

of I n t e r i o r  t o  m a k e  d i s b u r s e m e n t s  fro m t h i s  a c c o u n t  to t h e  T h r e e  

A ff1 1 1 a t e d  Tr i b e s  c o n s i s t en t  w i t h  a t r i b a l  e c o n o m i c  r e c o v e r y  p l a n  

a p p r o v e d  b y  t h e  S e c r e t a r y . S u c h  a p l a n  � o u l d p r o h i b i t p e r  c a p i t a  

paym e n t s  t o  t r i ba l  members  a n d  ensure tha t t h e  scheduled compensa t i o n  

payme n t s  are d i r e c t e d  to  l ong term  econ o m i c r e c o very proje c t s  on For t  

Berthol d ,  

Ho w e v e r ,  l e t  m e  e m p h a s i z e ,  H r .  Ch a i r m a n ,  t h a t  t h e  Th r e e  

A ffi l i a t ed Tr i bes are o ffering  t h i s  al terna t i ve fi nancing  m e t hod o n l y  

for t h i s  com m i t tee 's cons i dera t i on . The jus t c o m pensa t i o n  dec l ared i n  

Ti t l e  I w o u l d  c o n t i n u e t o  b e  a de b t  o f  t h e  Un i t e d  S t a t e s  o w e d  t o  t h e  

Th ree A ffi l i a ted  Tr i bes regardless 0£  poss i b l e  fu ture i mpa i r men t o f  

t h i s  a l terna t i ve fi n a n c i ng m e thod ,  for wha t e ver reason.  

2.  Ti t l e  II - Repl a c e a e a t  of  Cr i t i ca l  Tri b a l  a n d P h ys i c a l  
Infrastructure 

Ti t l e  I I  a u t h o r i z e s  t h e  repl a c e m e n t of c e r t a i n  c r i t i c a l  

e l e m e n t s  o f  t r i b a l  p h ys i c a l  a n d  s o c i a l  i n fr a s t r u c t u re l o s t  t o  t h e  

crea t i on of t h e  Ga rri son Da m :  a tribal  heal t h  care fa ci l i ty ,  school  

dor mi tori es , a b r i dge for a c cess b e t ween the  new tri bal co m m u n i t i es ,  

a n d  adeq ua t e  secondary a c cess roads . Rep l acemen t o f  these fa c i l i t i es 

w i l l  a l l o w  t h e  Tri b es to regain  a l e vel of ser v i c e s ,  and i n t egra t i o n ,  

s i m i l a r  t o  t h a t  enjoyed befo re t h e  fl oodi ng of t h e  Reserva t i o n  a n d  t h e  
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d i s p e r s i o n of t h e  t r i b a l  p e o p l e . Th i s  t i t l e  a l s o  r e c a p i t u l a t e s  t h e  

s t a t u t o r y  p u r p o s e  a n d  i n t en t o f  P u b . L . 8 1 - 4 3 7 ,  a s  o f  y e t  u n r e a l i z e d ,  

t o  r e es t a b l i s h  t h e  t r i b a l  p e o p l e  f u l l y  i n  t h e i r  n e w  h o m e s  a n d  

en v i ron111en t . 

3 .  Ti t l e  III - Derelopae a t  of  HIR a n d  Irriga t i o n  Po t e a t 1 a l  

Ti t l e  I I I  a u t h o r i z e s t h e  f u t u r e  i r r i g a t i o n d e v e l o p m e n t o f  

3 0 , 0 0 0  a c r e s  o f  r e s e r va t i o n  l a n ds i n  o r d e r  t o  r e p l a c e  t h e  Tr i b e s '  

i r r i g a b l e  l a n d  b a s e  t h a t  w a s  l o s t  t o  t h e  Ga r r i s o n  D a m . Th i s  t i t l e  

also  cal l s  for t h e  trea t men t o f  o n  fa rm cos ts , l a n d  acq u i s i t i on costs  

and opera t i on ,  m a i n tenance  and repl acemen t (OHR) cos t t o  be trea t e d  a s  

deferra b l e  p r o je c t  c o s t s  p u r s u a n t  t o  t h e  L e a v i t t  A c t ,  2 5  U S C  § 3 8 6A ,  

Th e Tr i b e s  r e c o g n i z e s ,  a n d  Ti t l e  I I I  p r o v i de s , t h a t  t h e  p r o j e c t ,  i f  

a u t horized ,  shou l d  n o t  proceed u n t i l  i t  i s  techni cal l y  fea s i b l e  t o  do 

SO , 

Hr, Ch a i r m a n , the  Three  A ffi l i a t ed Tr i bes have  sacri fi ced a 

g r e a t d e a l  for  t h e  s u c c e ss o f  t h e  P i c k - Sl o a n  Proj e c t .  B u t  t b a y  a r e  

r e e d y ,  tt i t h  yo u r  a s s i s t a n c e ,  t o  g o  f o r w a r d  w i t h  a r e a s o n a b l e  

l eg i sl a t i ve p l a n  t h a t  w i l l  ensure the  future  econo m i c  reco very and  t h e  

r e t u r n  t o  i n de p e n d e n c e , o f  t h e  t r i b a l  p e op l e  o f  t h e  Fo r t  Ber t h o l d  

Reserva t i on . 

Thi s  concl udes my tes t i mony and  I w o u l d  be happy to respond 

to  any  ques t i on you may h a v e . 



l 

70 

Prepared Statement of Charles w .  Murphy , Chai rman 

of the Stand ing Rock Sioux Tribe 

Before the Select Commi ttee on· Indian Affairs  

Uni ted S tates Senate 

on 

Overs ight Hear ings to Rev iew Federal Agency Actions 

Related to the Implementat ion of the 

Department of the Inter ior ' s  Garri son Unit 

Joint Tribal Advisory Comm ittee ' s  

Final  Report Recommendations 

Mr . Chai rman and Members of the Comm ittee : 

We appreciate this  opportunity to place before you the 

proposed free- standing leg i s la tion of " The S tanding Rock S ioux 

Tribe ' s  Res toration and Reconstruct ion Act of 1 96 7 "  which we 

propose be immed iately introduced . The purpose of thi s  dra f t  

bi l l  i s  t o  prov ide the Tribe ' s  v i ews regard ing implementat ion o f  

the recommendations of  the F i na l  Report of  the Garrison U n i t  

Joint Triba l  Advi sory Comm i t tee ( JTAC ) . When the f inal JTAC 

report was i s sued on May 2 3 ,  1 96 6 , the S tanding Rock S i oux Tribe 

wa s as sured of cooperative congress ional action to resolve the 

Committee ' s recommendations . Thi s  hearing is evidence of such 

coope ration , which we trust w i l l  continue through enactment of 

legi s lation l ike that which the Tribe propose s .  

Since our last appearance before this  Comm i ttee on 

March 30 , 1 98 7 , we have had numerous meetings with the Bureau of 

7 1  

Reclama tion , Corps o f  Eng ineers ,  Western Area Power 

Administration , as wel l  a s  the Bureau of I ndian Affairs 

address ing those JTAC recommendations  that could be resolved 

administrat ively . However , Mr . Cha i rma n ,  the Tribe f i nds that 

the federa l government is w i l l ing to handle few , if any , JTAC 

recommendations without further action by Congress . 

Even with regard to currently  available  planning f unds 

for the irrigat ion and munic ipal water development , the Bureau of 

Reclamation refuses to a l low the Tribe to contract to undertake 

the p lanning for its own proj ects . The Tribe is  fully capable of 

planning the se proj ect s ,  as it has done with previous proj ects at 

less cost and in  a quicker t ime f rame than the Bureau of 

Reclama t ion . We have demonstrated this capab i l i ty in the 

deve lopment of our exist i ng irrigation uni ts , wh ich the Tribe 

planned and cons tructed u nder 6 36 contracts w i th the B I A .  

Nevertheles s ,  the Bureau of Rec lamation conti nues to oppose the 

Tribe once aga in a s  it did under P . L .  6 5 - 9 1 5 .  We u rge the 

Committee ' s  a s s i s tance i n  resolving thi s impa s se on beha l f  of  the 

Tribe . 

M r .  Cha irman , a l l  features ident i f ied by the Standing 

Rock S ioux Tribe in  its March 3 0 ,  1 9 6 7  test imony are s t i l l  

supported by the Tribe wholeheartedly , which i ncludes the 

opposition to any per capita pay outs . In addition , we note that 

the communities  of Wakpa l a ,  L i t t le Eagle and Bul lhead , South 
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Dakota , I ndian communities  on our Reservat i on adj a cent to Lake 

Oahe and the Grand River , a re s t i l l  s i tuated within  the f l ood 

plain  a rea ,  and are seriously f looded a lmost year l y , ca u s i ng 

cons iderable inj ury . Th i s  egregious s ituat i on must  not be 

a l lowed to continue . 

The draft leg i s l a t ion covers the fol lowing matter s : 

Sect ion 3 .  Fish  and W i ld l i fe .  The United S tates Fish  and 

W i ld l i fe Service has a spawning station on the Reservation at the 

Grand R i ver - - adj a cent' to Lake Oahe . Thi s  provides f i s h  for 

sportsmen e l s ewhere but not for tribal f i shermen on the 

Reservat i on .  The dra f t  b i l l  ca l l s  for the Tribe t o  receive its  

fa i r  share  of  the  f i s h  s pawned a t  this station on the 

Reservat i on .  

The Tribe proposes that the b i l l  c larify that the Tribe 

has exc lus i ve j urisdiction over hunting , f i sh i ng and boating 

within Lake Oahe on the Reserva tion ; however ,  we further propose 

that a " j oint  Comm i s s ion" be initiated between the Tribe a nd the 

s tates to provide over- s ight responsibi l i t i e s . These resources 

must be properly managed , so the Treaty and statutor i l y  protected 

r ights of Ind i ans can be protected a nd enhance d .  Indian hunting 

and f i sh i n g  has great cu l tura l significance ,  a nd we have 

carefully protected these resources for hundreds of year s . 

Today , hun t i ng and f i shing by non-Indians on our Reservat ion i s  
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extens ive , a nd ha s a direct and s i gn i f icant impact on the triba l 

right to f i sh .  Therefore the leg i s la tion would c larify the 

Tribe ' s  r ight to regulate the se matters in  the Taking Area , which 

both federa l a nd s tate courts have held remains part of  the 

Reservation . The Tribe ' s  goa l is to encourage hunting and 

fishing on the Reservation in a manner that protects triba l 

subs i s tence r ights a nd conserves the resources  for future 

generations . We note that we conti nue to meet with State Fish  

and Game o f f i c i a l s  to d i scuss  our  mutua l interests . 

Sec . 3 Deve lopment  of Shore l ine Recreation Potent i a l  

Deve lopmen t  of the Reservat ion ' s  shore l ine h a s  long 

been a tribal obj ective.  With over 9 3  miles  of s hore l i ne within 

the boundaries of the Reservation , the Tribe recogni zes  the 

potent i a l  economic opportun i t ie s  shore l ine deve lopment 

represents .  

In 1 9 7 1 , a t  the r eque st o f  Standing Rock , the BIA 

conducted an  inventory of  potenti a l  recreation s ites a long the 

Mis souri River ident i fying 31 s i tes . A lthough the Tribe would 

like t� see a l l  of  the s i tes deve l oped , we real i z e  that thi s may 

not be immedi a te l y  feas ible . However ,  in the· interests of 

faci l i ta t i ng shorel ine r e c reation developmc.1t , the Tribe has  

identi f ied s i x  s i tes  that are ideal l y  suited for immed iate 

development . Those s i te s  a re l i sted as fo l lows : 

1 . Yel low Hammer Bottom , Cannonba l l  District ; 
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2 .  North Cannonba l l  District ; 

3 .  Wa lker ' s  Bottom , South Cannonba l l  District ; 

4 .  Porcupine Creek Bay ; 

5 .  Four Mi l e  Creek , Fort Yates D i s tr ict ; 

6 .  Kene l Bay Area , Kenel District ; and 

7 .  Wakpal a  District . 

The se spec i f i c  s i tes were chosen because ( 1 ) they a l l  

have graveled  road s leading d i rect l y  t o  the shore l i ne ; ( 2 )  they 

are suitable for devel opment , and ( 3 )  s ituated near deeper water 

to permit  f i shing , swimming and launching and docking boats . 

Presentl y ,  there are onl y  three areas within the 

Reservation boundaries  that can be class i f ied a s  recreat i ona l 

areas . The f i r s t , l ocated in Fort Yate s , i s  a primitive s i te 

con s i s t i ng of a boat ramp , portable  boat dock , restrooms and 

was te d i sposa l receptacl es .  The second ,  located on the Grand 

River between Mobr idge and McLaughl i n ,  South Dakota , is more 

representative of a recreation area . However ,  it i s  under

uti l i zed due to extreme l ake f luctuation s .  The third , Jed ' s  

Landing , north of Mobridge , South Dakota and w i thin the 

Reservation bounda r ie s , is a private non- Indian commerci a l  

concession .  The latter  i s  what the Tribe envi s ions as  a ful l 

service water based recreat iona l fac i l it y .  

Wi th congres s i ona l authorization ,  the Army Corps o f  
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Engineers and the Tr ibe can begin to f i na l i z e  des i gn ,  

speci f i cation and cost e s timates for the s i tes ident i f ied  above . 

Sec.  4 .  Irriga tion Fac i l i ties 

The Tribe supports the rea sonab le , incrementa l 

devel opment of its  irrigab l e  lands . The dra ft legis lation ca l l s  

for the cons truction o f  four sma l l  new units , with a tota l new 

irrigated acreage of 3 , 1 57 -- to be added to the Tribe ' s  two 

exi sting uni ts  whi ch total 2 , 3 2 5  acres . Thi s  deve lopment was 

recommended by the JTAC report . This development is a sma l l  part 

of the Tr ibe ' s  irrigable l a nd ba se . 

The Tribe , i f  i t  i s  to expand i t s  agricu ltural 

devel opment , must provide a p l anned , coordinated approach.  

Irriga tion deve lopment i s  needed by the Tribe . We recogni ze that 

wi thout suf f i c ient equity inj ections i nto any developmenta l 

proj ect there w i l l  l ikel y  be problems . Therefore , we be l ieve 

that Congre s s  shoul d  recognize  tha t providing j us t  compensation 

f rom power revenue s ,  as descr ibed below , i s  essent i a l  to the 

success  of irrigation and other forms of development at Standi ng 

Rock . 

Sec . 5 .  Power 

The Tribe f irml y  be l i eves that the economi c  viabi l i ty 

of the Reservat ion can be a ssured i n  the future by parti c ipation 

- 6 -



76 

in the electr ical hydro-generation from the Mis sour i R iver Bas i n  

Program authorized b y  Congre s s  in the 1 9 4 4  Flood Control Act . 

In 1 9 5 8  the Uni ted States took 5 6 , 0 0 0  acres of lands 

owned by the Standing Rock S ioux Tribe and its members , and the 

Tribe wa s " compensated" for those lands at values appra i s ed for 

gra z i ng , woodcutting and other purposes . But the value o f  our 

l ands a s  a power s i te was grea t ,  and the value o f  the river bed , 

for which we are informed , no compensation was received , remains 

great . 

The Western Area Power Admini strat ion , managers of the 

Missouri R iver Ba s i n  hydroe lectric and transm i s s ion system , uses 

revenue s rece ived f rom the s a l e  of electr i c i ty to pay for  the 

costs o f  cons truction , operation , ma intenance and replacement o f  

the powe r inve s tment s .  Add itiona l l y , revenues a re used , in  part , 

to repay the cost of the " i ntegrated proj ects"  not origina l l y  

contemplated in the Mis souri  River Bas in Program . F ina l ly , the 

revenue s  pay back approx imately 8 5 percent of the costs o f  the 

Mis souri River  Basin Program irrigation construction . 

I n  the near future ,  e lectrica l revenues w i l l  have paid 

the cost of  i nvestment by the United States in  the power system . 

With the recovery of power inve stment , future e lectrical revenues 

wi ll  be d i rected to the repayment of  e x i s t i ng irr igation 

construction that i s  a lmost exclusively non - I ndian . WAPA has 
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proj ected the deve lopment of severa l m i l l ion addit iona l acre s of 

irrigation construct ion and has planned .to use future electrical  

revenues to re-pay  those costs . I t  is  clea r ,  however , that 

future i rrigation deve lopme nt to the leve l s  contempla ted by WAPA 

are unrea l i s t ic and tha t future revenues from the sale of 

electricity can be d i rected to other purposes , if authorized by 

Congres s .  

The Tribe respectf u l l y  pet i t ions this Commi ttee to 

cons ider leg i s l a t ion that would d i rect WAPA to a l l ocate a portion 

of the hydropower energy to the S tanding Rock S ioux Tr ibe and 

other Tribes a f fected by the deve lopment of the Missouri River 

Bas in Program . To a s s i s t  the Committee , the Tribe urges that 

WAPA be authorized and d i rected to perform power repayment 

studies  with ful l pa r t i c i pat ion by S tanding Rock , for the purpose 

of determ ining a bas i s  for power a l loca t ion to Standing Rock and 

the ef fect on " power and irrigat ion repayment . " The Tribe i s  

conf ident that such a n  i nves tigat ion can prov ide the ways and 

means for the Standing Rock S ioux Tribe to receive an a l l ocation 

of  federa l energy with mi nimal e f fects on the WAPA electrical  

repayment structure . 

An a l location o f  electrica l energ , wi l l  provide 

f i nanc i a l  resources for the future deve lopment of  our land , water 

and human resource s . We can plan our future with the certa inty 

of an  econom i c  ba s e .  
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The pet i tion the Tribe makes is  one of the means of 

accomp l i shing the recommendations of JTAC . First , an a l l ocation 

of energy w i l l  put to use for the bene f i t  of  the S tanding Rock 

S ioux Tribe part or a l l  of  our water rights reserved for the 

irrigation of  as many as 3 0 3 , 000  acres of irr igable lands within 

the Re servation .  The use of u ndeve loped irrigation wa ter 

requirements for production of  electrical energy wi l l  preserve 

and protect our water rights . Second , the sale of e lectrical 

energy a l located to Standing Rock w i l l  provide a source of 

f inanc i ng neces sary to compensate the Tribe for damages 

identi f ied by JTAC ( $ 1 8 1 . 2  to $ 3 4 9 . 9  mi l l ion ) . Fina l l y , an 

a llocation o f  e lectrical energy would better ref l ect the fair  

va lue of  the  lands taken by the  United States for  the 

construction of Oahe Dam and Reservo i r  than the compensation 

rece ived by the Tribe and its members based on appra isa l s  for 

gra z i ng ,  agriculture and woodcutting . The va lue of the land as a 

power s i te was never evaluated in the appra i sa l s . Moreover ,  the 

Tribe was never compensated for the va lue  of  the land beneath the 

Missouri River . 

The Tr ibe urges congres s ional authorization of an 

al location of  federal power managed by WAPA based upon an 

investigation of the WAPA energy supply and f inancial  structure 

as reviewed above . For the i nvestigation to have meaning , the 

S tanding Rock S ioux Tribe respect fu l ly requests  f u l l  

-9 -

79 

participat ion . The results  of the investigat ion w i l l  a s s i s t  i n  

formu lation of  s pec i f i c  prov i s ions o f  l eg i s lation t o  implement 

the JTAC recommenda tions . 

Se c .  5 .  Power (d ) ( 1 . ) The draf t bi l l  prov ides j ust  compensat ion 

for a total of $ 3 6 5 , 2 5 4 , 2 8 3  as amorti zed to 1 9 8 7 . Thi s  amount is 

derived from the amount of  economic los s calculated at 

$ 5 9 , 0 83 , 5 7 2 i n  1 958  dollars , amor t i z ed to the present ut i l i z ing 

an average six-month treasury security rate of 6 . 52 percent . 

The se power revenues s ha l l  provide compensat ion for economic loss 

res u l ti ng f rom the construction of the Oahe Dam and sha l l  be paid 

to the S tanding Rock S ioux Tribe , over a stream of years from a 

Treasury account for the fol lowing reasons : 

The Tr ibe gave u p ,  under the threat of a 5th Amendment 

taking , its best and most productive lands after a protracted 

effort to keep these lands f rom the Corps of  Eng ineers . In thi s 

process  the 1 8 68 Treaty provis ion req u i r ing 3 / 4  adu l t  male 

signatures be fore any treaty land ces s ion could take place was 

violated by the government . The triba l  home lands in question - -

56 , 0 0 0  acres - - were to b e  used for the impoundment needed for 

the Oahe Re servo i r .  

T h i s  publ i c  works proj ect greatly  bene f i ted certain  

sectors of soc iety . The same proj ect greatly  cos t ,  and conti nues 

to cost ,  the S tanding Rock S ioux Tribe . Thi s  cost  is calculated 

- 1 0 -
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in terms of economic  los s  duri ng the l i fe span of the Oahe Dam 

Proj ect . Triba l economic resources , which have never been paid , 

have been foregone by the Tribe . 

The stand ing Rock S ioux Tribe ha s taken a pos i t ion that 

the costs for economic losses are , and have always been , leg i t i 

mate proj ect costs and should b e  viewed a s  s uch . There fore , i t  

is  not incons i stent that j us t  compensation be p a i d  the Tribe from 

hydropower revenue a s  repayment cos ts a s s igned ' to hydropower . 

These costs should have been included in the orig inal  costs - paid 

to build the dam . I n  other words , the low cost power rates of 

today ' s Pick-S loan power was achieved by a proj ect which never 

pa id al l  orig inal  costs for its construction . 

S ince it was the economic  base which the Tribe lost , i t  

w i l l  be a n  economic ba se that the Tribe w i l l  re-establi sh with  

j us t  compensation payments . The Tribe has opposed per capita 

red i stribut ion of any payment as non product ive a nd even , i n  some 

case s ,  destruct ive . It  is the Tribe ' s intention that 

compensation w i l l  be programmed to generate i nves tment capi ta l 

for productive enterpri ses  a s  we l l  as i nvestments in human 

capi tal such as education and socially worthwh i l e  programs . 

Tribal equ i ty participation i n  the proposed America n  

Indian Development Fina nce I n s t itution ( Senate B i l l  S . 7 2 1 ) could 

a l so be f i na nced through the Tribe ' s  Redeve lopment Program w i th 
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JTAC funding . In thi s way the Tribe may begi n  to diminish the 

dependency soc iety which , in part , resulted f rom the taki ng of 

the Tribe ' s  most productive economic lands for the Oahe Dam 

Proj ect . 

To replace the economic  base los t ,  the Tr ibe w i l l  

es tabl i s h ,  w i t h  the compensat ion f unds , a long term economic  

revita l i zation and  deve lopment i n s t i tut ion . Thi s  institution 

wi l l  be a serious i nvestment drive n  proj ect f or economic 

deve lopment . Of i nd i rect benef i t  to the Uni ted States f rom the 

Tri be ' s  rev i t i l i zation proj ect w i l l  be , over the long run , a 

benef icial  decrea se in Uni ted States wel fare trans fer payments . 

The increase in f ederal taxes coupled w i th the decrease i n . 

welfare payments  can be greater than the net increase in a 

household ' s  i ncome resulting f rom work created by productive 

investments ( Trosper ,  Ron ; Test imony Before the House Interior 

and Insular Af fa i r s  Committee on I ndian Economic Deve lopment ) .  

Sec . 6 .  Municipa l ,  Rura l ,  and Industrial  Water Service . 

The Tribe ha s long lacked adequa te , saf e wa ter supp l ies 

for our communi ties . I n  many cases the present drinking water 

sources do not meet Sa fe Drink i ng Water Act standards . 

Therefore , the draf t b i l l  ca l l s  for develop ,,ent of municipa l , 

rura l and i ndustrial  water sys tems , as approved by the Tribe , for 

our Reservation . 
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currently  under Publ i c  Law 9 9 - 2 9 4 ,  the Garrison 

Diversion Unit Reformat ion Act  of 1 9 86 , prov ides 

" ( c )  The Secretary i s  authorized and 
d irected to construct , operate , and ma intain  
such municipa l ,  rural  and industrial  water 
systems as he deems  neces sary to meet the 
economic , pub l i c  hea l th ,  and envi ronmenta l 
needs of the -- S ta nd i ng Rock -- I ndian 
Re servation . " 

However ,  the Bureau of Reclama t i on has not bee n  cooperative i n  

furthering t h i s  authori z ation . 

The Triba l  counci l  of the Stand i ng Rock S ioux Tr ibe has 

determined tha t  the water supply o f  the Cannonba l l  Community in 

the northea s t  quadrant of the Reservation i s  the f i r s t  pr iority 

for MR& I deve lopment provided by P . L . 9 9 - 2 9 4 . The Standing Rock 

S ioux Tribe completed pre l i m i nary planning for a communi ty water 

supply in cannonba l l  in  1 9 8·5 . It i s  proposed to upgrade the 

prel iminary plann i ng for the Cannonba l l  community . After 

planning ef forts for the Cannonbal l  community water supply have 

been concluded ,  the funding needs for add i ti ona l construction 

will be determined . It is under stood that approximately $ 8 . 0  

m i l l ion ha s been a l located to the Stand i ng Rock S i oux Indian 

Reservation a s  authorized under .P . L . 9 9 - 2 9 4 . We anticipate a 

need of $ 3 5 0 , 0 0 0  to complete the remai n i ng MR& I  planning and 

design work for thi s. Reservation with the $ 8 . 0  'mi l l ion authori 

zation being used partia l l y  t o  f u l l y  construct the Standing Rock 

S ioux Tribe Rural Water Distr ibution Proj ect . 
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Sec . 7 Excess  Lands 

The dra f t  leg i s lation ca l l s  fo� return to the Tribe of 

Reserva t i on lands above 1 , 6 2 0  feet elevation which were taken by 

the Corps of  Eng i neers for the Oahe proj ect . The Tribe i s  

informed that the Oahe Dam i t s e l f  wou ld not conta in wa ters a t,ov� 

thi s  leve l .  Therefore , lands above th i s  level are truly i n  

excess o f  any reasonable view o f  what i s  needed for the proj ect . 

The dra f t  leg i s la t ion woul d  s ti l l  provide the Corps with a 

f lowage easement over a l l  lands in the current Taking Area . But 

the restoration of these lands to the Tr ibe would mean they could 

be e f f ectively used for the bene f i t  of  the Tribe , wh ich i s  not 

now the case . 

In 1 9 85  the Corps of Engineers comple ted an Executive 

Order 1 2 1 1 2  Survey and determ ined that there are !!£. excess  lands 

at Lake Oahe . The Tribe believe s that determinat ion wa s 

erroneous . The Tr ibe has identi f ied 1 9 , 6 0 9 . 8 2  acres of lands in  

the Tak ing Area on the  Reserva t i on above the  1 , 6 2 0  feet  elevat ion 

leve l . These lands a re unused a nd unneeded for proj ect purposes . 

The lands l ie between cannonba l l , North Dakota and Mobridge , 

South Dakota . The Corps of Engineers has indicated these lands 

are needed for recrea tion , f i sh a nd w i l d l ife  purposes . The Corps 

doe s not even claim they are needed for f lc . d  control purposes .  

Certa inly the Tribe i s  better sui ted than the Corps to determine 

the appropriate recreation , f i sh and w i l d l i f e  uses on the 

Reserva t i on .  Thes e  lands must be returned . 
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To locate the exce s s  land in the Taking Area the Tribe 

used Geologi ca l  Survey maps showing e levat ions and the Corps l ine 

a s  recorded by the Bureau of Indian Affairs . The acreage was 

determined by u s i ng a dot matrix method and a planimeter . Th i s  

i s  a method commonly used b y  Land Operation s , Bureau of I ndian 

Affairs  to measure acreage . 

The maj ority of the se 1 9 , 6 09 . 8 2  acres above 1 , 6 2 0  f ee t  

e levation a r e  good range land a n d  farm land -- suf f icient t o  

support 8 1 7 head of cattle year long i f  i t  w a s  u s e d  f o r  gra z i ng .  

These lands could provide substantial income to the Tribe i f  used 

for graz ing or growing crops . 

Sec . 1 4  Protect ion of Reserved Water Rights . 

The draft b i l l  provides that nothing in the Act sha l l  

b e  deemed t o  diminish the Tribe ' s  reserved water rights . When 

the Great S ioux Reservation was establi shed in  1 86 8 , enough water 

wa s reserved to f ul f i l l  the purposes of the Reservation . 

Six of the 1 0  JTAC recommendations relate to , concern 

or af fect the u se of the Tr ibe ' s  reserved water right s .  

Moreover , the ba s i s  for add i tional f inanc i a l  compensation i s  i n  

part ba sed on t h e  Tribe ' s  water rights . 
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Wi th increa s i ng competit ion for a limi ted source of 

water ( the Missouri River ) the Tribe f inds itself  in a pos it ion 

to seek federa l protection of a l l  present and future uses of 

wa ter . Wi thout thi s  protection the Tribe u l t imately w i l l  be 

placed at the mercy of state courts . S ta te court s ,  hi storica l ly ,  

are not sympathetic to or obligated t o  protect Indian Winters 

Doctrine water right s .  

A l l  interests ( federa l ,  t r i bal , state and private ) 

recognize  the va lue and importance water plays in economic 

development .  Mos t  recently , the Western Governors Assoc iation 

adopted Resolution 8 7 - 0 0 6 , whi ch addresses  Indian Water Rights . 

Whi le the Tribe recogni zes the ir concerns and interests , the 

senior i ty of I ndian water r ights must prevai l . 

There are two primary conf l i cts . The f irst is with the 

Secretary of the Interior , who has refused and fai led to exerc i se 

the federal Governme nt ' s  " trust"  respons i b i l i ty to Standing Rock , 

in regard to protect ing the Tribe ' s  water rights f rom both 

federa l and state encroachments . The second maj or conf l ict i s  

with the states who m i s i nterpret and act contrary t o  establi shed 

principles enunc iated under the Winters doctrine , to the 

detriment of the Tribe . These conf l i cts a :  , inseparable .  

I n  tha t regard the Secretary ( of the Interior ) has ( 1 ) 

fai led to exerc ise his  trust  respon s ibi l i ty and thereby placed 
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the Tribe in and at the mercy of state courts ; ( 2 )  permitted the 

violation of the Tribe ' s  vested property r ights in water ; ( 3 )  

cooperated with states and other intere sts  in  developing criteria 

to constrict the uses of I ndian water r ights ; ( 4 )  subverted 

Indian water . rights to s tate j ur i sdiction for the purposes of 

adj udication ; ( 5 )  w i thout authority f rom the Tribe , proceeded to 

formulate pol icies tha t  are arbitrary , capr ic ious and i l lega l ; 

( 6 )  forced lega l and technical  representation on the Tribe ; and 

( 7 )  prevented the Tribe , wi thout bas i s , to implement the Tribe ' s  

Water Code by fai l i ng to l i f t  a moratorium on - tribal water codes 

imposed in the earl y  1 97 0 ' s . 

The most logical  methods to protect our water r ight s  

are : 

( 1 ) hold harmles s  the applicat ion of the McCarran 

Amendment ( 4 3 U . S . C .  6 6 6 ) a s  i t  perta ins  to I ndian wa ter rights 

adj udications regarding the Standi ng Rock S ioux Tribe ; 

( 2 )  a l low the Tribe to implement its  Tribal Water 

Ordinance adopted i n  1 98 3 ; and 

( 3 )  a l low the Tribe to hire its own techni ca l  experts 

and lega l representation in all matters perta i n i ng to I nd ian  

water rights . 
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Conclus ion 

The Tribe greatly appreciates thi s  opportunity to 

tes t i fy on these important matters . We look f orward to working 

with the Committee on thi s proposed leg i s lation . 

Respectfully submitted , 

Charles w .  Murphy 
Chai rman 
S tanding Rock S i oux Tr ibe 

- 1 8-



88 

Th-ank y o u .,e nator Inouy e  and members o f the Comn, i t tee . My name i s  

:-;ary Lo u i s e  I.,e fend e r  . .  i l s on . I am a No rthern Dak ota e nrol led  o n 

the .; tan.l i ne ho ck ltes ervation  fl'om .;hield s , t;orth Dako ta . 

r have t�·o s ta tements , o ne dated Novembe r 18 , 1987 whi ch bri nes up  

o ther i s s ue s  which need t o be c o nsidered sh ould the  c owpl icated 

legislati o n pro po sed rec e ive further c o nsiderati o n .  

�e  fav o r l e g i slati on t o prov ide  just  c ompensation  t o the pe o ple  

for land s and  suffe ring result ing from the Oahe Jam , Any legislati o n 

has t o address  the c o ncerns s e t  fo rth in the pe o ple ' s  pe t i t i o n ad

dreaeed to Senator In o uye and Senator Co nrad , Y our attenti o n i s  

d i rected t o  t h e  fac t  that in  add i t i on to the d i sruption  of the i r  

l ives b y  fo rced removal , they w e r e  forced to  go  thro ugh a change 

of governmen t . Cahe B i l l  became l aw September 2 ,  1958 and a 

new c on s t i t u t i o n  February 11 , 1 9 5 9 , Was this  neces sary? A l ife 

o f demeani ng poverty and paternal ism is the l o t  o f  a maj or i ty of 

us from s tand i ng Ro ck Reservati o n . The people need to  experience  

that the i r  s ignatures are meaningful and have some power .  A close  

examination  o f  the ir  reque s t  w i l l  show  that  this  i s  no t a reques t  

for pe r c a p i t a  pay�ent b u t  a n  at tempt t o addre s s  t h e  que s t i o n of  

j ustice . The  stories  t o ld  i n  "The Taken  Land " reveal  that  only one 

pers on who l o s t  180 acres was permitted  to buy only 6 acres . The 

o ther tw o fami l i e s  were no t ass i s ted to replace any land at all . 

Leck o f inforw.ati on and t ime d id  no t afford us an o pportun i ty t o 

c o llect  more information  from pe o ple  who l o s t  land in the Cahe 

Taking . All o f the se pe o ple should have the i r  land s  not fl o oded 

returnea t o  them and to  revlace l o s t acreabe . A commi s s i on composed 
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-:1.:,, . i l son  

c � ·  r'.£ :: ·1.ic r .  u. 1 11:. .: e n '..  .... r., :.�. c .... c . . h o  l o ::: t -lanJ 1n  the l ahe Taking , 

� Lund i n �  . \ cc�  � 1· i L�l �ounc i l  and the . t&nd inc i . ock  landowners 

"-:,,;ociati o n c o uld ir.anai:;e th€' t r i ba l  land s  and use the ren tal s t o 

an c i st the c l u erly and i ncapac i tated  ,e o ple . 

! 'art 3 of thl· 1 -c o 1  l l  ' s l e t i  t.ion  c oncerns the rurchase, of land  und e r  

J e c t i on V _o f t h e  Cahe Law . T h e  �e o 1•l e unders tand that th o se who 

l o s t  land �e 1 e t o have priori ty i n  u s i n g  fund s under  this  appropri a

t e  replace the i r  land s , Cn.e does  no t f i nd the name Bird H o rse o r 

I ron �l o ud amo ng the name s . Ne i ther  Bone Club or Red Bird can be 

fo und . The first l i s t i ng o f the se  purchasers was ava i l able because 

our own Senat o r Burd i c k  g o t it fo r the S tand ing Ro ck Landowners ' 

. s s o ciati o n in 1 978 . Yo u w i l l  no t e  that 3/4 o f the purchasers were 

Bureau ·o f Ind ian Affairs empl oy e e s  and relative s ,  tribal c o unci l  

members and the i r  relatives  and o ther employee s ,  The pe ople w o uld 

l ike to see these declared null and void , S e c t i o n 4 is addre ssed"  

in  Mr . Bird H o rse ' s  s tatement . 

A c o py o f the statement  pr esented at the JTA C hearings held in Fort 

Yates in  January , 1 986 is at tached . The Committee ' s  attention  i s  

d i re c ted t o a memo rand um dated September 5 ,  1 9 7 2  where in  the 

Aberdeen Area Offi c e makes  a weak attemrt to addre ss the S e c t i on V 

Land Sal e Scam , cal l i ng i t a que s ti o nable  prac t i c e . 

The trad i t i onal pe ople real i z e  that in order  for  the Dako ta/Lak o ta 

S i o ux to surv i ve , we have to be uni ted as we once were on our Great 

Si o ux Reservati o n .  We have t o  make s traigh t forward stand s  agai nst  

e fforts t o c on t i nue a i v i s ive acti on aga i n s t  us . 'l'he creat ion  o f 

the Gari· i son  Uni t J o i n t  Tri bal Ad vis ol'y Commi t t e e  d o es no t include 

oul' relatives  on the Cheyenne Rive r , Crow Creek , Lo,·er Brul e , Yank1t on ,  

itosebud and Lgl al a  !:ie serva t i o ns . They all have a right to the power 

gcneratea on  the �i s s o u r i  1, i ve r . �any of  uG  are so  roor , �e � ould 
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: : . , .  i l s on 

I n  c l o s i ni:; I ,:ould  l i ke to share ,, i th you a i;tro t o  of a huge d i ke 

b1Iil t for the  1·ai l road . I f  .he Corps of  Engineers  can build a 

huse d i ke , they can build  to e s t ab l i s h  s table s h ore l i nes  �h i c h  can 

b>. refore s te J  anti not be Je i,ress ing to l ook at , 

The  te chnology pro�osed i n  the l e g i s la t i on has t o  b e  re-evaluted 

t o  d e termi ne i t s· appl i cabi l i ty t o  the needs  and style  of the people 

on  Stand i ng hock he servati o n . The s e  are the plans related to  

i rrisat i o n  and  recreat i on .  
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F r om : S ta nd i ng Rock  La ndowne r ' s  Assoc i a t i o n 
Sena t e  S e l e c t  Comm i t tee on I n d i a n A f fa i r s 
Novembe r 1 8 ,  1 9 8 7  

T o  : 
Date : 
S ub j ec t : Forms of Com pe nsa t i on for  Oahe D i s l oca t i on 

The f o l l o w i ng i s sues need to be add r es s ed by the Senate  Se lect 
Comm i t t ee r e v i ewi ng the B i l l  f o r  rev i ew of  compen sa t i on t o  the 
Sta nd i ng Rock S i ou x Tr i be for  land take n : 

- rep•tr i a t i on of taken la nd no t f l o oded to the o r i g i na l  owne r s  
o r  the i r  descend an t s ,  a n d  a l l  r i g h t s  thereof  

- r e f o r e s t a t i o n o f  a l l  sho r e l i ne a r e a s  on the  r e s e r va t i o n  

- fea s i b i l i ty study  on t h e  u s e  of  d i kes  a n d  other  mea ns to 
r ec l a i m  s i g n i f i ca n t t r a c t s  o f  l a nd ( i . e .  Gra nd R i ve r  area ) 

- e l ec t r i c i t y ,  wa ter  and other  se r v i ces  s e t - u p  and d i s t r i bu ted 
f ree-of-charge  to r e s i d en ts  ne a r  the Oahe shore , and other  
Na t i ve peo p l e  i n economica l l y  de p r e s s ed c i rcumstances 

- feas i b i l i ty s t ud y f o l l owed by p i l o t  p r o j e c t s  and demon s t r a t i on 
deve lopmen t ,  w i t h  a bu i l t - i n eva l u a t i on sys tem , on pos s i b l e  
recrea t i on and i r r i g a t i on devel opmen t on S tand i ng Rock 

- formu l a t i ng a comm i ttee  t o  over see , eva l u a te , and ad j ud i cate 
a l l  p r o j e c t s , uses  o f  compens a t i on fu nd s ,  and adm i n i s t r a t i ve 
proced u re s ,  f o r  the fa i r  and equ a l  d i s t r i bu t i on and 
compens a t i on to Na t i ve peop l e  on S t and i ng Rock Rese r v a t i o n , 
bot h  as i nd i v i d u a l s  and i n g r oups 
( th i s  comm i t t ee sho u ld be compo s ed o f  member s  represen t i ng 
S t a nd i ng Rock Tr i ba l  Cou nc i l , S t a nd i ng Rock Landown e r � s 
Assoc i a t i on , represent a t i ves for  those who l o s t  la nd o r  
homes , and an of f i c i a l  f r om the Un i t ed S t a te s  gover nmen t )  

- po l l i ng o f  I nd i a n peop l e ,  espec i a l l y  those  w h o  l o s t  l a nd and 
t r ad i t i ona l s ,  as to the i r  des i r e s  abou t f o rm s  of compen sa t i on 

P l ea s e  note tha t  these i s sues  a r e  i n add i t i on to  
the poi n ts  brought  ou t i n the b i l l  c u r r e n t l y  unde r  considerati o n .  

Thebe sugge s t i on s a r e  brought  up i n o r d e r  t o  b e t t e r  represen t a l l  
I nd i a n peop l e  on S t and i ng Rock S i ou x  r e s e r v a t i on , t o  ens u r e  fa i r  
compe n sa t i on , a nd ma i n ta i n , a s  r ea l i s t i ca l l y  a s  pos s i b l e , a 
r e l a t i ve l y  demo c ra t i c  approach towa rd  the p r oposed de ve l opment .  

Mary  Lou i se Defender  W i l s on , Resen tat i ve 
S t a nd i ng Roc k  L a ndowne r � s Assoc i a t i on 
S t a nd i ng Rock S i ou x  Rese r va t i on 
North  and S o u th D a k o t a  
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STATEMENT TO THE GARRISON UNIT JOINT TRIBAL ADVISORY COMMI'M'EE 

At Fort Yates ,  North Dakota January 9 ,  1986 

we , the undersigned ,  represent traditional ideology a.J!d philosophy of the 
Dakota and Lakota Nation and trace Our ancestry back to mythical time and 

. .place right in the areas now called North and South Dakota , Montana , Nebraska , 
Wyoming and the Canadian Provinces of Manitoba , Saskatchewan and Alberta . 

During the period of 1870 to 1890 our ancestors were confined to these 
Reservations including Standing Rock and the Fort Peck Reservat ion in Montana 
and the Cheyenne River Reservation in South Dakota . Injustice after injustice 
has been perpetrated UPon us  which included the eroding away of our traditional 
government-, which was a TRUE DEMOCRACY . over the period of 100 year s ,  we have 
yearned for justice , equality and opportunity , but to no avail . 

We will not go into the situation with the Black Hills and the very recent 
clearing of the titles for an undetermined acreage for only $1 . 5  million , the 
case known as Docket 119 . However ,  the case entitled Docket 74 which is pending 
before the Supreme Court of the UNITED States concerns lands which are located 
between the James River and the Mis souri and for which the Middle Dakota Nation 
(called YanJctonai by historians) have never surrendered their  title . This matter 
must be adequately researched and documented before any action is  talcen to further 
damage these lands by flooding with Missouri waters .  The research presented 
in this case by the United states and standing Rock Tribal Council ' s  attornay 
is c�tely in e rr6r . 

The Act of September 2 ,  1958 , 72 Stat . 1762 - Taking of lands on the Standing 
Rock Reservation for the Oahe Dam i s  another chapter in the continued genocide 
practices of the United States .  In connection with the Congressional law and 
the dispersion of  the funds , a constitution was forced upon t}:le people which 
put them under a system of government without checks and balances .  As a result 
a majority of the full blood , traditional people were not givern an opportunity 
to replace the lands they lost in the Oahe Taking Area . Instead Bureau of Indian 
Affairs employees ,  tribal council members and relative s and other person who 
were living far away from the Missouri River shores were ,:>he majority allowed 
to use the funds authorized under Section v of the fbregoing k:t . Before any 
further disturbance of the Missouri Waters occurs , the individuals/ their 
descen8anta who lost land to the OAhe Taking should be allowed to replace their 
lands . '11\e l i st i s attached and we sugge st that you research to detsine how 

many of those individuals lost land . 

There are persons who purchased lands contrary to the laws of the United States
Section 437 of Title 18 use , and amended by the Act of June 17 , 1980 (94 Stat . 544 ) . 
When some of our group rnet with the then United States Attorney in Bismarck , ND ,  
h e  told u s  that h e  was there t o  protec� the employees of the United States .  It i s  
a very pecul iar system of  justice that we live unde r .  These matters 1DUSt b e  addressed 
before any further disturbance is made . 

A complete file of the documents are enclosed in eluding the Act of June 17 , 1980 
and our petition to Senator Mark Andrews pertaining to Docket · 119 . 

As traditional people , we know that the earth is blessed with awesome po..er (WAKA.N) 
and the disturbance and lack of ha.rmony with any of its elemets - water , dirt , animal s 
and plants brings destruction and death . That speaks for itself as it applies to u s .  
00 N OT  PROCEED WITH GARRISON DIVERSION until there is healing . 
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Statement to Garri son Unit 1/9/1986 

Whenever officials of  the United Sta.tea meet · with leaders of ot�r countries 
such as Russia and we hear that there will be accusations made of those leaders  
of human rights violations and that civil rights of the citizens of  those 

• .countries are not being protected , we wonder where the leaders of the United states 
are directing the ir attention . Right under their nose s here on the reservations 
there is no- deJnGcracy and our people are dying because they have no opportunity . 

Respectfully submitted , 

8 1 - 5 3 8  - 8 8  - 4 
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"SECTION V" SALES OF TRIBAL LAND 

At tached are the Act of Congress which authorized the purchase 
and resale o f  t r ibal land . The general interpretat ion is  that 
it was includ ed in the Oahe Sett lement Ac t to  help tho se persons 
who lost land in the Taking Area to  replace lands f looded . Many 
fullblood tradit ional type people lost their homes and vas t acreages , 
bowever , no attempt was made to help them purchase land . Fol lowing 
that group , those people who were in need of rehabiliat ion and who 
were l iving on heirship lands were to have been a ided under this 
sect ion of  the Ac t .  

Accord ing t o  our information very few persons whose lands were 
last were ass isted to purchase other land s . It should be noted 
that Mr . Harry Fast Hors e ,  a ful lblood trad i t ional type person ,  lost 
his home and land . He left what funds he got for this loss in the 
Bureau of Ind ian Affairs planning to buy replacement lands , He was 
neglected all these years unt i l  ihe Landowners Associat ion began to 
br ing this matter to the o f f ic ials attent ion . The local Bureau 
Realty Staff than tried to process a sale for him, but the inflat ion 
rate was so high from 1958 to 197 7 that he could barely get 6 acres . 
Meanwhile ,  the wealthy , employed and others purchased land under 
the program. 

The Tribal Council has not even acknowledged receipt of  our letter 
of April 30, 197 9 .  
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Public La� 
8 5th Cona r e u ,  H. R.  l Z  

September Z ,  1 9 58 

AN ACT 

Ht i t  ,naetod by the  Stnate and IIou,e of  Rtpruentaliflt1 of  tlw 
f/nitrd Stat,, of .i.=rica in Ctni9ru1 n,umbl�d, That in furtherance Oohe 
o f  the Oahe Dam and Rtse.-·oir project •• authori� by the Act of ""d 
J >tcember i!-2, 1 9-H  ( 58 Stat. 887, 8111 )- ,.,..J • 111 

( a )  t it le to t he entire interest, nduding the interest in oil, gu, uqu1 11 t• 
und all othu minerals of any nature 1rhat-ver, in approxi• •f 1an • 
mately 55,993.82 acres of land 1rith in  the taking area de«ribed 
in this .\c� on the Standing Rock Reservation in South Dakota 
nnd .Sorth Dakora, in 1rhich Indians have a trust or restricted 
interest, and t itle to any interest Indiana may hue in the bed of 
th• ll issouri Ri,-n so far as it is 1r i'thin the boundaries of the 
Standing Rock Reservation, are hereby taken by the United St.at• 
for the Oahe projf'ct on the Al issouri ,River and in consideration 
t hereof the l"ni ted States will pay to the Standing Rock Siou11 
Tribe a nd the indiv idual Indian otrner, cl'ut of funds available for 
t he Oahe Dam and Rt5ervoir projt'CI ; • 

( I )  a sum aggregating $1,952,Q.fO, to be disburNd in ac• 
corJance w ith schedules prepared by the lfiuouri RiYer 
Basin project invest igat ion sta ff ;  and 

( 2 )  the. amount of �"l,299,5 1!3, ,.-h ich· shall be in aettlement 
of o i l  claims, rights, and demands of the tribe. and ind i-,idual 
llldiona arising out of the takin,t under thia Act, to be di. 
bu rvd in accordance 1r ith the pro-,isiona of aection 2 hereof; 

( b )  upon a determinat ion by the S«retar, of the Anny, Iii.a 
among the appropriate land nicords of the Department of the 
I nterior ..-ithin 1 ..-0 yea� from the date of enactment of thia 
.\ct. that any of  the lands Jescribed in this Act are not required 
for Oahe projtoet purposes, title to such land shall be rnested .in 
t he ,fonner 01rner ; and 

(cl i f  the Sttretary of the Army dettrmin• that additional 
Indian lands, t ribal or indirldual, w ith in  the Standing Rock 
Resen·ot ion are required for project purpa;es, he may �uire 
such lands by purd,aae 1rith the appronl of the Secretary of the 
Interior, or by condemnation. •. . . 

Sec:. 2. Th, payments authorized by this .\rt, less the amount heft• S\&ndt,,. IIMk 
tofore deposited by the Un i ted St11 1es · i n  the <'•� -entitled "United Stew,, Trt be ,  
Stale■ of 'Amerira, Plaintiff vs. 2,D:l5.:\2 "acres of land etc. and Sioux �ta . 
I ndians of Standini: Rock Reserut ion el a l .. Defendants", ciYil num-
bered i2'2 fi led in  th• Cn ited Stl\les Dist rirt Court for th• District of 
Sout h Dakota, shal l  be .deposited lo  the credit of t he Standing Rock 
Sioux Tribe in the Treasury of the l'n ited States to draw intel'elt on 
the principa l at the rate of 4 per cent um per annum unt i l  upended. 
The sum of $1 ,952,040 shnll be a l located in al't'Ord11nce ..-ith the tract 
and owner.;hip St'hedules to � prepared by the Missouri Ri-,er Baain 
in-.estigat ion staff o fter consul ta t ion ,r i th  the tribal council to col'T'ttt 
know-n errors. The amounts a l located to the lands owned b,r indi• 
vidul\l I nJians shal l  be rredited lo t heir rtSpectin indi-.idual Indian 
money accounts. No part of the com.P'nsat ion for the property taken 
bv this  Art shall be subject to any hen, debt, or claim of any nature 
whatsoever against the tribe or individual I ndians uoept de)i™juent 
debts owed by the tribe to the liniled States or owed by indi1'tdual 
Indians to the tribe or to the Unit ed  States. One-h11 1 f  of the amount 

� 

\ .  
1 
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paid pursuant to suoo«t ion I ( a )  ( 2 )  of thi• Art sh• l l  be con90lidated 
with the rehabil itation apprnfjr1ation aut hori,A'd by s«t ion � of th is  
Act and shall  be upendNi in a�ordantt •· ith th, prov isions of SN:· 

Lllll 1&U011. l ion 5:  Pr01:id1d, That a sum not to ell.,..d Si2G,546 sha l l  be nvai lable 
from aaid remaining one-ha If to pay e:spenses, rogts, losses, and dam• 

, ages of memben of the tribe as a direct resu lt of movini; t hemseh·.s 
and their poueasions e n account of th, taking under lll!Ct 100 I of this 
Ad..' No part of such amounts shal l  be used for per ca pita payments. 

Indha C••· Sa:. 3. The Secretary of the Army, out of funds appropriated for 
t.11H, llonu- t he construction of the Oahe project other than thoee aut horized by 
.... ia, •'-• thia Act, shall  relocate and reestabl ish such Indian ttmeteriH, t rihn l  

monuments, a n d  shrinH within the area tak,n under t his Act a s  t he 
Standing Rock Tribal Council shal l  selttt and designate, wi th  the 
a pfroY&I of the Secretary of the I nterior. 

....... tNOtt on :SEC. •· The Sttretary of the Army is authorized a nd d irttted, 
or ru1 uu .. . out of funds appropriated for the Oahe projttt , to protttt, replace, 

relocate, or reconst ruct any uisting fS!lfnt ial  •�ncy fac i l i t iH on the 
Standing Rock Sious Reservation, includ ing schools, hospi ta ls, serv
ice ·buildings, agents' and employees' quarten, roads, brid�, and 
i ncidental matters or facilities in connection therewith, wh id1 t he 
Secretary of the IntPrior detPrmines will be impa ired by the con-
11tr11ction of the Oahe project. 

- Appropriati on. Site. 5. There is authorized to be appropriated the further sum 
of $6,960,000, which shall be depoeited tn the Trusur1, of t h, l"nited 
Stain to t he credit of thr. Standing Rock Sioull Tribe to dra w in
terest on the principal at the rate of • per centum per annum unt i l  
upended for the  purpose of dneloping individual nnd fa11 1 i lv  pla ns, 
relocating, reeatabl isl1 ing, and providing other auistance JHigned 
to help impron the ttonomic and 11oeial ronditions of all rerog111zed 
members of the Standing Rock Sious Tribe regudless of residence 
on the '-"•lion : Pro.,idttl, That such fund may be upended in 
accordan('e with plans and frograms approved both by the trib&l 
council and the Secretary o the I nterior : A nd yrottiiled f-ut

fil 
That no part of 111<:h funda ahall be u!lt!d for per capita payments, 
or for the purch .. of land by the tribe ucept for the pur� of 
... i. to indi•idual Indiana in furtherance of the rehabilitat ion pro
pm authoriaed b1 thi1 ■ertion. 

lllural nc,u . Sac. e. All minenl1, including oil and pa, within the area taken bJ 
thia Act aha II be and hereby are ,_"ed to the tribe or indi•idual In
dian o!'nen u their intel"l!9ta m�y appear\ but the uplontion, u
ploitatlOll, and denlopment of the minenia, including oil and gas, 
iihall be •bject to all re.-iable replations which ma1 be impoeed 
by the Secretary of the Arm7. for the protection of the Oahe project. 

111Ma 111 ·l&lcl11C Sire.. T. Memben of the tnbe now residing within the taking a rea  
-. of the project ahall hue the right without r.harge to remain on and 

- the lands taken by this ·Act until required to ncate in accordance 
with the pnmaiona of thi1 Act. 

�ac. &. Up to si:i:ty dar before the indi•idual landownen are re
qmnd to ncate the land an accord.- with the pro•iaions of this Act, 
tae1 lhal� haft � ri£ht without charg. to c:ut_and remon all timber 
1rom t�1r nspectift lands and to aln19 the 1mpronmenta on their 
rapect,.,. land■ but, if aid ripb an waiftd or not uerciaed within 
tha u... l_imit �in apeci� the tribe, th� the trib&l council, 
may uerc1a tha r1ghta :  P-rowl-, That the alTap permitted by thi1 
action lball not be cOlllltrQed to be compenation. 

S."-'le tor SIIC. 9. (a) E:i:cept u proTided in 1111-ction (b) ,  thuchedule under 
-u.._ which the tribe and the memben thenof lhall ncate tha takinc .,_ 

ahalI be u follow& : 
( 1) Little Eagle and Wakpala dietricta, within eight month& from 

the dat. of thia Act ; 

97 

(2)  Kenel d iatrict, with in  t •·el.-e months from such date ; 
(I ) Agency d istrict , ..-ithin eighteen-montha from such date : and 
(f )  Cannonbell  d istrict, •· it lun twenty- four month, from such 

dat.. 
( b) The Chief of Engineers, subject to appronl by the Secretary 

of the Interior, may make such changes in the ■chedule provided in 
au'-:tion ( a) of  th is lll!Ct ion as he_ deems n-ry, ucept that, !n 
any ••ent, all  lands within the tak1n1 are& ■hal l  be vacated ..-1th1n 
two yean after that date on wh ich the �iiaouri Ri ver is diverud 
through the t unnels at the Oahe Dam or such{rior date as the Chief 
of Engineen may tis, with the appronl o the Sttretary of the 
Interior. 

Site. 10 . .  � fter the Oahe Dam gates are clceed and the waten of Uoo or 
1he )fi!l90uri Rinr impounded, the said Indian tribe and the members land. 
t hereof shal l  be given uclusive permision, without cost, to gn.se stock 
on the land between the water level of the ..-noir and the uterior 
boundary of the taking area. . The said tribe) council and the mem• 
ben of aaid Indian tribe shall  be permitted to hue, without cost, 
acces to the shoreline of the reservoir, including permiillion to hunt 
and fiah in and on the a foresaid shoreline and NMrToir, subject, ho..--
PYer, to regulat ions ,oveming the cor�ponding ll9e by other citiu111 
of the l"nited Stata 

Sa:. 11. For the purpo9e9 of ( I )  providinJ aubetitute land fo_r in- A.rthort1&U• 
diTidual  Indians •·hoee land  i s  w i th in  the  taking area, (2 )  ronsohdat- to P'INlaao 
ing land holdings. a nd ( 3 )  el iminating fnctionated heirship interests and 0011 landll 
..-ithin the rHe"at ion, the Secretarv of the Interior is authorized to o,rw.1n 

p•:· ·" • ·•, with funds made available by such individual Indians or 
by the t ribe, land or i nterests in land, and to aell triMI land upon re-
quest of the tribe, but no service char� shall be made b1 the l"nited 
States. 11,e land selttted bJ and purchued for individual Indians 
may be either i nsid, or outa1de the boundaries of the Sta�ding R°':k 
Sious Reservat ion u dimin ishNi. Title lo any land or interests 1n 
land acquired withi_n �he bounda_ries of the rese"_at ioo sha!I � taken 
in the name of the t nlted StatH an trust for the tribe or the 1nd1v1dual 
Indian for whom the land is acquired. and title to any lan_d or in-
t•rests in land acquired outaide the boundaria of the .--rntlOII shall 
be taken in t he name of the individual for whom it is acquired. Trust 
tide shall be subject to the laws and regulations applicable to other 
trut titles within the resen·ation . -

For the purpolllll of this aec:tion, the  Secmary of ! he ln�erior _ia also 
authorised lo partition or sell individually owned land an which all 
interests are in a trust or restricted statua upon request of the owners 
of not 1- than a 25 per centum intuflllt in the land. Any IUCh ule 
shall be l:>y rompetitive bid, ucep.t that with the concurrenc. of the 
owners of not 1- than a 25 per centum intenat in the land, any owner 
of an interest in the land, or the tribe, if the !and is within the Stand
in_J Rock "Siou:i: Rese"ation, shall  hue the nght 1!> purch .. the !':nd 
within a reasonable t ime fised by the Sttretary prior to a eotnpellt1n 
ale at not less than its app.-.i!lt!d nlue. If � than o� preferel\<lt! 
milt is uerciled, the sale shall be by compet1tave bid, hm1ted to the 
tnbe and to the persona ent itled to a prelerence. _The Secretary of 
the Interior may rep,-nt for the purpoa of this pangnph any 
Indian owner who is a minor, or who ia non compoe menus, or under 
any other lepl disability, and, after iiving reuo_nabla notice of the 
pro� ule by publ ication, may represent an Indian owner who can
llOl be located, and he may uttute any title documents necessary to 
convey a marketable and recordable title. 
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Noth ing in  this Sttt ion shal l  be ronstrued to d iminish the  authority 
n stat . 1�4 .  to  acquire, se l l ,  o r  exd,ange land that i s  contained in other prov ision• 
72 Stat , 1 76�.p,f la w. 
Rutr1c t1 on. ._�.S�t:-c-. "'I"':!"". "''.\""o.,...,p"'•"'11 of 11 ny Pxpenditure made by the l'11 ited StatH 

u nder "")' or •11 of t he pro,·is,ons of this &gl'ftment and the subse
q11Pnt octs of ra t i ficat ion sha l l  be charged as an offset or counterdaim 
••i,:• inst a ny t ribal cl• i m  ,�hich hu arisen under any t reaty, l &.-, or 
1-.ucut i-re order of t he t:n ited States prior to  the efftttive d&te of 
I Nk in,z of s:i id la 11d as pl'Ov ided for in i.ection I hereof and the pey-
111e111 of Si911x  benPfit s  ns pro,· ided for'i n ,oect ion Ii of the said Act 
of lfuch 2. 1 889 ( 25 Stat. 888 ) ,  as amended, shall be ront inued undu 
t he pro,·ision of sect ion 1-1 of t he Indian Reorj!'anir.at ion Act of 

25 use 474. , June 1 8. 1 0:14 ( �8 St a t .  08� ) ,  on the buis no,.. in operat ion ,rithout 
l't'j.."11 rd to tht' loss of t riba l  land within the taking ar-ea under the pro-
,·isions of this •Q'l'ftmenL . . Rd■t>ww .. ont, St:c. 1 3. The :,.,cret a ry of the Treasu ry, upon cert1ficahon by the 
�l't'la ry of t he I nterior, shall reimburse the Standing Rock SiouJ: 
Tribe for fees and n peuses incurred in ronnect i on with the taking 
nf I ndian l ands within t he Standinir Rock Sious Resnvat ion for the 
Oahe pr!)jt'Ct : Pro11idtd. That  such rtimhul'!lllb!-. fees and es�n- do 
1 101 esrttd in the aggttgate $1 35,000 : Provided furtlttr, That attorney 
fees sha l l  be pnid under the terms of a contract approved by the 
Secreta ry of the I nterior. 

RoJHtion • Stt. H. _\ny !ndividua! member of the Stand in� Rock �·iious Tribe 
or ,-yaont, shall  hn ,·e the nght to rtJttt t he sum tendered to him as payment in 

nCt'Ordonce with the schedules to be prepared by the )f i990uri Riwer 
J lasii ,  invest ij!'&t ion st n ff  by filinF, within one yHr from the date qf 
th is ,\ct a notice of rejttt ion ,nth the Chief of Enirineen, Pnited 
States .A rmy, Washington, District of Columbia. If the' Jand of any 
l ndinn rtittt ing payment is included in rondemnat ion frottedinga 
herttofore inst i tuted, t he rourt in those proceedin� ,ha)  prottecl to 
determine the just rompenlOll ion to which the individual 1a entitled 
and. if t_he !•nd is not included in such �.ndemnat ion rrottedinp, 
1ur1sd1chon 1s hereby conferred upon the l , mted States District Court 
for the Dist rict of Sout h Dakota, or t he l "n it� Stal'5 District Court 
for the Di�t ric! of North Dalio!•• as the case may be. to determine jaa 
compenM.hon in acrordance with procedures appl icable to the deter
mination of just compensation in condemnation proc.dinp. 

caun aooto . No rourt costs shall be charged against an indi,·idual l:ut all other 
rosta and espenses, inrludin,; rounwl fees, shall he at the ronteati1,c 
individual'a espense. If the amount fised by the court esceeda the 
Mmount th•retofore tendered to the individual, the Secretary of the 
_\.rmy _shall deposit the di fference in rourt ; if the amount fixed by the . 
rourt 1s less t lian the amount theretofore tendered to the individul, 
the difference ahall  be credited to the United States. 

1pprcpn at1 on11 ,  SEC:. 15. There is hereby authorized to be appropriated auc:11 
a mounts KS ma1 be nttessary . f�r the purposes of t�ia Act. 

11enn1 t1 cn . S&e. 18. SubJ�t to.the prov111ons ohect1on l �f this Ac:t, the takins •"• referred to m this .\.ct and the land for which the compensation 
of $1,952,0tO hu been allowed under this Act, containinc approai-
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mately 115,993.82 acres, is the land defiMd in report numbered t:U, 
J,Ii110uri R inr Rasin innst i gat ion projttt, and del im i ted on a map 
entitled ")lap Sho'lll'ing Trilul l and l ndi\· idual I nd ian Reatricted 
and Trust Land of t he Standinl? Rock Sioux Reservatioo Acquired 
hy the linited Stales for the 0Rhe Proj,ct and Forming the Basis 
for the Agreed Sale Price of $ 1 .952,CW> Under an .A�ment Dated 
}larch 241 1958, Betwttn the l" n ited States and the Standing Rock 
Sioux Tribe" on file in t he BurP& u of Ind ian A ffairs. 

Sr.c. 17. Al l  fund.II authorized by th is act p:oid to the tribe and 
individual Indians shall be esempt from al l  forms of State and Fed
enl tuation. 

App roved S e ptembe r Z ,  1 9 5 8 .  
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AaEltDEEN A R EA  omcE 
HO SOUTH IJAIS 

.U&IU>EEN. S()t;"':'H 0.,UC.OTA 51-401 

- S EP  5 1972 

-rand.,. 

To : Act ing  Super illte:odeo.t , Standing Rock. Agency 

Prem : Oftic• of the Ana Director  

Subj ect : .6atndaenta of Land H&oagement Progr am 

V. hne r..- ieved , to the e.xteot pos a ible vith the records at htnd 
It.era , the -odaenta to the S t a nd ing ioclt S ioux Tr ibe ' •  Land 
llmaa-ent Prograa , embodied in reso lut ion No . ..!,!� 

1l'e auaeat th• dif f iculty of • t ho rough r eview of the amendments 
· for tbe · r�D that over the y ears there h ave been a cona iderabl• 
--•r of eaendllent■ th roug hout , but a complete and current draft 
of th• proa;r .. doe■ oot appear to bave been put together : We be
lie,,• • ...., curr ent d raf t  would be he lpful t o  the Tr ibe in admio
iatertna tbe prog raa . 

.llthoua;h ther e 1a no d iapodtion here to formally disapprove any 
part of the aaeodaent. 1 ,  •• f e el it 1:J.cumbec.t up1:1n t!.\i• o f f i ce to 
oba ena that any arrans-•nt wher eby t he tribe d h poeea of land 

_
to aelect 1"" iv1.duala 1D the t r ibal auberahip at leu than cur
r&t fair aarkat value 1a a quea Uonable practice .  

'lh� -.daenta are app roved . 
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S T ANDING ROCK RESERVATION LANDOWNERS ASSOCIATION 

pn_ l  30 , 1 979 

OfflCEIIS 

PflE5lllEblT 
.be,ti A. Wd.ff 
P O. Boa 49 
Fon Vaca. ND �  

ll1CE P1l£SIOEN'T 
o. Spon«t Hon, 
Mobnd,r. SO !7601 

TIIEASlJIWI 
P. One Futhlr 
McLa.,t,lin. SO S7642 

SECRETARY 
Ma,y L. W--
P.O. Bo• 383 
Fort Va.a. hO ! �  

DIRECTORS 

,-1r . P a t  McLaugh l i n ,  C h a i rman 
S t a nd i ng Rock T r i b a l  Counc i l  
For t Y a t e s , N . D  5 8 5 3 8  

and 
Membe r s  o f  the S t a nd i ng Rock T r i ba l  Counc i l  ( 1 4 )  

Lad i e s  and Gcntl e11en : 

The Uni t ed States  Gov ernment in Pub l i c  Lav 8 5 - 9 1 5 ,  author i zed 
c e r t a i n  eoney to be gran t ed t o  the Standin& Rock S ioux Tribe for 
the purpose of r e l ocat in& , r e - e s t ab l ishing , and prov iding other 
a s s i stanc e ,  des igned to help improve the economic and soc i a l  
condi tions o f !!!_ recoan i z ed ■eabers o f  t h e  Tribe . 

Our As sociat ion recen t l y  caae into  pos s e s s ion of the attached 
l i st o f  those persons who purchased Section V l and . Thi s  report 
was submi t t ed t o  us fro■ the Deputy A s s i stant S ecretary of 
I nterior for I ndian Affa i r s  on October 1 3 ,  1978 . S i nce that t i■e 
inany ■eet in&s  and d i scussion have been had vith a s igni ficant 
number  of the peopl e  ·of t h i s  Rnerva t i on .  The fol l owina: are 
comnen t s  received by us on eac h  of the purchases : ( P l ease bear 

Ga,y 8ucWi,y in 11 i nd that  the fi r s t  ques t ion ra i sed was :  Were these peopl e  
McLa.,t,lin. S0 51W2  t he ones who lost  l and i n  t h e  Talc i ne Area and the second ore i s :  
��

51531 Ar e t h e s e  p eop l e  poo r ,  i n  need o f  rehab i l i t a t i on and are they 
At,atha Fool Bur us ina the l and th e■ s e l  v e s ? )  
C- lloll. NO S1521  

����� 1 .  
2 .  

Leona rd Al k i re - Purcha s e  s ho u l d  be for 1 60 ac re s on l y .  
Dav i d  B l ack. c l o ud - I f  r ep l a c i n &  l and - acrea,:e l o s t  in 

3 .  

4 .  

Tak. i n& Area - otherw i s e  1 60 ac res onl y .  
l van B l ackc l oud - Purc has e  shou l d  be for 1 60 acres on l y  

L e t a  Ba l l i e t t  
and i f  ut ter o f  BIA eapl oynnt reso l v ed .  
Cancel l ed s ince ful l y  a l ready had suffic i en t  
land ho l d in e s  and s h e  was n o t  in need o f  
reha bi l i tat i on .  

5 .  Duane C l aymre - Ca nc e l  a l l  purchases a s  ind ividual has acre than 
enou&h l and ho l din1s and he is a brother - in - l aw 
to Al bert Bud G i pp ,  noW- e■pl oye<L in Branch of 

• Rea l ty . 
6 .  Samue l C l ayeo re ,  J r . - Canc e l  a l l  purcha s es as he is not us ina: these 

l and s persona l l y  and he aa,r- had unfa i r  advan tag e 
in knowina: that these l and were avai l ab l e  throuah 
h i s  brot her in law Albert Bud Gipp and he has other 
purchased l ands and not in need of rehab i l itation . 

7 .  J&11es Chapman - Purchas e  is not ques t ioned i.f us inc land hi■sel f .  
8 .  C l ayton Dwa r f  - Purcha se i s  not quest ioned i-f us ing land hi■se l f .  
9 .  Margaret Dunn - Purcha s e  of 1 60 acres not ques t i oned i f  repl ac in& 

l and los t in Takinc Area and i f  the rel a t ionship 
to Al bert Bud Gi pp i s  sat i sfactori l y  reso l ved - she 
is hi s 110 th er . \ 

1 0 .  Ra y Dunn - Cance l a l l  purcha ses as he i s  a brother to Al bert Bud 
G� . 

Pr.wnt Honwbrd of 1M BlacilJM, Hi,nlo.pupo, and � and L°""4'I' Yo,di:1°"° Bonds of IN Dai;o,a Lalwla 
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Sec t ion V Land Purchasers  4 / 30/ 1 9 7 9  

1 1 .  Harry F a s t  Horse - Arranee■ent s  b e  111.aJ e  a s  f a s t  as po s s i b l e  for h i ■  t o  
purchase t h e  fu l 1 a c r e s  to  rep lace what he lost  and 
that  U A  and T r i b a l  .Counc i l  get the MOney for h i •  to 

make  up the d i f ference as to what  he  l o st due to 
i n f l a t i on .  

-1 2 .  Henry Gayton , J r .  Cancel  a l l  purc h a s e s  a s  h e  i s  not i n  need o f  rehabi l i a t ion 
and is one of h i ghest  s a l aried BIA emp l oyees , and he 

l l .  Albe rt G i pp 

1 4 .  Franc i s  J .  Gipp 

I S .  Robert Gipp 

1 6 .  �lvina Gray Bear 

I 7 .  Joe Harri son 

has ct.her land s .  

Cancel a l l  purcha s e s  a s  h e  i s  emp loyed by the  BIA  i n  
t h e  �ranch o f  Rea 1 t y .  

Cancel a l l purcha ses  as  he i s  a n  unc l e  to Al bert Bud 
G i pp and he d i d  not lose  l and in the Takina Area . 

- Cancel  a l l  purcha ses as he is a first cous in to A lbert 
Bud Gipp and is a BIA empl oyee . 

Purchase is not ques t i oned as she is us ing the l and 
hers e i f  and i s  not a wea l t hy person . 

Purchase shou l d  be for 1 60 acres onl y .  

1 8 .  Joo Keeps Eag l e  J r .  Purchase shou l d  be for 1 60 acres only and i f  utter 

1 9 .  

2 0 .  

2 1 . 

2 2 .  

2 3 .  

of B IA  emp l oy,aent i s  resol ved , and i f  us ina l and hi■s o l f .  

Geora• Keeps E a a l e  Purchase shou l d  b e  for 1 60 acres only and i f  i n  need 
of rehab i l iat ion (wife is a BIA eap loyee . )  

V i ra:inia McLau& h l i n  - Purchase shou l d  be for 1 60 acres onl y .  

Jo� Mc. Lau&hl i n  � Purchase i s  n o t  quest ioned as  h e  i s  usin& the land 
hims e l f and is not a weal thy person . 

Lav ina McLauah l i n  - Purchase shoul d  be canc e l l ed  as the fa■ily  has 
con s iderabl e  l and ho ldinss , not in need of rehab i l itat ion 
and did not l o s e  land in Takina Area . 

Leta McLauah l i n  Ba l l iett  - Canc e l  since  faai l y  al ready had sufficient l and 
holdings and she was not in need of rehabi l i tation and 
did not l o s e  l and in tat.in& area . 

24 . Samuel Nettervi l l e  - Quest ions about the reason for another hi&h sa laried 
employee purcha s in& l and were raised since he was 
not in need of rehab i l iat ion and did not lose land 
in  Tak ing Area . Purchas e  should  be l i■ited to 1 60 
acres . 

2 S .  Hu&o P l oo1 - Quest ions were rai s ed about the need for rehab i l iat ion s ince 
he lost no l and in the Tak.in& Area and a l so about his decree 
of Indian b l ood . ls _he 1/2 or more Indian . 

26 .  Laura S i l k  - Purchase for 1 60 a c r e s  on l y .  
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27. Rober t  Shen,ood - Que s t i on s  r a i s e d  a s  to "'he t her or not t h i s  person "'• • 
r ep l a c i n1 l a nd l o s t  in Tak in1  Area - otherw i s e  he i s  
no t i n  need o f  rehab i l i t at ion . 

2 1 .  Peter  Taken A l i v e  - No quest ions ra i sed except fo r B I A  e111p l oywient . and i f  
u s 1 n 1  l and h i 11s e l f .  

2 9 .  frank l i n  Thoma s - Canc e l  purchase a s  pe rson i s  not i n  need o f  rehabi l i t a t ion . 
d i d  not l o s e  l and in Tak in& Area and i s  he 1 / 2  or mo re 
I ndian  b l ood . 

3 0 .  Albert Two Bears Que s t i ons  ra i sed as to "'h•ther or  not t h i s  person was 
rep l ac i n& land l o st i n  Tak in& Area - otherwise he i s  
n o t  1 n  need o f  r e hab i l i a t ion . W i fe i s  stead i l y  emp loyed . 

3 1 . Kennet h  Ward Cancel purchase a s  person is not in need of  rehabi l iation , 
did  not  l o se l and in Tak. i n &  and is he 1 / 2  or acre Indian 
b l ood . 

3 2 .  Jack Ward - Cancel pur c ha s e  as per son is not in need of rehab i l i ta t i on 
d i d  not l o s e  l and in Tak.in& Area and is he 1 / 2  or aore 
Indian blood . 

3 3 .  Charl es Wh i t e  - No quest i ons since i t  appear s  t hat purchaser  i s  usin& 
l and hims e l f .  

3-4 . Arthur Y e l l ow - N o  quest ion i f  h e  i s  usina l and hi■sel f .  

Th i s  i s  a l en&thy report but there i s  con s iderab l e  concern and dissatisfact ion 
on tho Reservat ion over the abuse of t h i s  Proaraa . As you w i l l  note by the 
ana l y s i s  at tho end of the report . 1t1..1ch o f  t h i s  acreaae was purchased by 
Tribal Counc i l  Members and the ir  Relat iv e s .  

Th e  inj ustice o f  the manner i n  which t h i s  proar .. ha.s been hand l ed  i s  a utter 
of  1reat concern . No furt her t ransact ion should  be aade to a l l ow new purchase s ,  
and exi stfn1 ho lders shou l d  no t dispose o f  these l and s  unti l a resolveaent 1 1  
ude .  Th e  land w a s  purcha sed in t he na■e o f  t h e  Tribe wh ich ls  all  the peop l e ,  
yet the Bureau of  I ndi an Affairs a l lowed t h e  land t o  be .sold vi t hou t  these owners 
consent or a referendum vote by t h e  peop l e .  Th i s  i1 ■ very serious aatter . 

As President  of the Assoc i a t i o n ,  I have been asked to subai t to your attent ion 
the thinkir,a of those  peop l e  who coamented on t h i s  utter . 

Sincere l y  yours , 

Joseph A .  Walker 
Pres ident 



. .  1'i:mcius!!
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i 2. lllaclt Cloud, David 

l. Blad< Cloud, Ivan 

,. Balliett, Leta 

: s. Cla:}>m:re' Duane 

Claym,re, Dur1ae 

Claym:,re . Duane 

�e, l:l\Jan! 

Claymlre. Duane 

6. �. Sam.:el,Jr. 

Clal"")re, Saruel ,Jr. l '· Olapnan. Ja,res 

• 8. Dwarf, Clayta, 

l !· Dinn, Margaret . 

Dini, Margaret 

r
- o..m. P"'f · . l Fast Horse, Harry 

Gayta,, Henry • Jr. 

' • Gayton• Henry • Jr. 

. Gayton, Henry • Jr. 

• :;J.pp, Albe..rt 

f 
Gipp. Albert 

,:14. Gipp, Frances J. 

)..�. Gipp, a:ibert 

l.6. Gray Ilea!, Leo 

·t GrOl'f Bear, Alvina 

: 7. HarrlS<X\, Joe 

;\ 
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ALLOTMENT NO . ACRpl 
IS2 '41t.o·· . 

614 320.0 

2217 320.0-

2452 .170 .0 

625 UC.a 

1731 l61l.0 

3153 320.0 

:W56 320.0 

'1'5013 480.0 

2205 160.00 

2626 160.00 

18:W 80. 00 

1799 '160.00 

,lB83 480 .87 

1886 160.00 

1974 313.80 • 

2126 6 .66 * 
1723 1'0.00 

1929 320.00 

3767 232.90 

1112 150.00 

3319 160.00 

1847 80.00 

2052 80.00 

1745 159. 85 

Assi�t 

. 1908 480.00 
0:lrrection 

DATE OJ COU!fCIL rn• � 

1+7S 

t-4-74 

6-1-70 

11-21-72 

10-10-75 

l.o-10-75 

11-21-72 

3-1--0 

10-10-75 -12-9-·7� 

10-1.o-75- U-9- U 

10-10-75 

S-10-74 

'S-10-74 

S-10-74 

8-8-74 

4-6-n 

S-10-74 

S-10-74 

• S-10-74 

8-7- 78 

9- 4-75 

S- 6-70 

4-15-75 

10- 7-64 

9- l-65 

Il>-8-75 
6-3-76 

!'!!R.f!l�fill 
18.. JC=;-,- i:,,,; e, Joe Jc .  

A IT,O'T'MF.N'l' 
1860 

"""FS t.gl� , Joe Jc.  1 861B 

!CEf?5 tagle , Jre Jr. 206 4 

19. Keeps t>gle , c,,,::,,:-ge 2217 
.I 

-

,:20. M::I.au,hlin, VirginJa· . 491 

M::UIUJhlin, Virgi nia 4 9 2 

�ughlin, VU"1;1i.nia 
' i  
• ,21.  Hc:Laughlin , Jchn 

• 122. M:LaUJhlin, Lavina 

. ,  1 23 . M::I.aUJhlin , Leta 

.
;f2

4
· 

Netterville,  Sair.uel 

• .  :25. Ploo;, Hugo , ,  t :26 .  Silk, Laura 

· j 
() , . 

't . 27
. Sher.,ocd

, 
Rx:ert .;� 

• i • 28. Taken 1u.i ve , Peter 

' i j 29. 'lhcrnas , Fr an1<.lb\ 

. 1 130. Two Beacs , Albert 

: 1 1 ; j  T.o Bears , .>J.bert , , , 
� Hll- Warn, Kennet.h 

; !_ i .  . 
; I . 1-w-d

, 
=ncth 

j :32. =d, Jaclc . 

j ·;33. Wttlte, O,arles 
;�:j 
.[ , ;w .  Yello,, Arhtur 
· , 

586 

2421 

2 4 21 

4717 

764 

2879 

1584 

4296 

357 

ll.96 

2098 

21.14 

558 

3175 

3873 

◄78 

181 1C 
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! ; Purchases by Trih al Council ) t ·� �s & Pelatives ) 
4_ 784 . 35 A - 4 3 . 7  I 

1· j Purchase by BIJ\ em:, 1 oy=s jl and Pelative 

,: I Puccn=es by Tribal I : Directoi:s (errployecs) 

2 , 4 46 . 2 3  A - 22 . 3  I 

840 . 00 A - 7 . 7  I 

40 . 00 

30 . 00 • 

320 . 00 

2•0 . 00 

150 . 00 

655 . 52 

5 . 00 

155 . 00 

157 . 65 

4 80 . 00 

'160 . 00 

200 . 00 

160 . 00 

160 . 00 

1.60 . 00 . 

150 . 00 

60 .00 

160 . 02  

320 . 00 

640 . 00 

160 . 0� 

D . 33 

H ·  
L "'

. 
0t1v>...x: Purchases 2, sao . 02 A - 26 . 3 , 

DATE Of COUNCIL .&CTIO� 

7-12-74 

7-12-74 

2-15-78 

3-1S-74 

10- 7-74 

10- 7-74 

2- 8-73 

2-ll-70 

2- 8-73 

3-D-73 

5-10-74 

· 3- 1-72 

9- 7-66 

2:. 8-73 

5-10-74 

4-15-75 

3-15-74 

3-1S-74 

?- 4-75 

9- 4-75 

9- 4-75 

10- 7-74 

7-23-75 



Name A l lo t .  

Duane Claymore TS013 

Clayton Dwar f  . 1 7 7 9  

J o e  Har r i son 1 908 

Joe Keeps Eagle J r .  1860 

Joe Keeps Eagle J r .  ' 1 8 6 1 8  

Joe K e e p s  Eag le J r .  2064 

Sam Netterv i l l  ' 764  

Peter Taken A l i v e  3 5 7  

J a c k  Ward 3 8 7 3  

Charles Whi te 478  

Charles Wh i t e  3193  

Gil lard White 3055 

Arverdell See 
Walker 1822 

l Pat Kelly 1804 

1 1 
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Disc r i p t ion 

NElr:, Section 20; W½ Section 20, T. 2 1  N . , R. 30 E. cJ.'i0. 11t- ,  

SElr; Sect ion 3 0 ,  T .  1 3 1 N . ,  R .  8 0  W ,  l'4O, a.c.- • 

w½, S Elr; Sect ion 2 8 ,  T. 132 N . , R, 81 W. r.f-lac), � . 

S',Ni,N',NWI,, si,Ni,N\llr. , si,Nlllt Section 2 9 ,  T. 1 3 2  N . ,  R. 80 W. , 

NWl<NE'< Sect ion 2 9 ,  T. 132  N . , R. 80 W. I '10. ~ • 
W',NW�SWI,, W',El,NWl<SW'<, Section 1 3 ,  T. 1 3 2  N . ,  R .  SO W. �.,._ 

NE}i; Section 14 ; W½ Section 1 3 ,  T. 22 N . , R. 28 E. t/10 . .._ , 

N\llr. Section 28 T. 19 N . ,  R. 27 E. � 'J / /,O.-.. . 

S e c t ion 2 1 ,  T. 19 N . , R. 25 E .  

N �  Section 1 1 ,  T .  20 N . ,  R .  27  E .  1i o, a.c.. , 

S1i Sec tion 3 2 ,  T. 23 N . ,  R.. 25 E . , 3"20 . .,_ ,  

S� Section 2 1 T ,  20 N . , I.. 2 7  ! .  l fJ o . -.c... .  

S""' Sect ion 1 7 ,  T ,  131  N . , a.  80 V .  /l,O . .._. ,  

W½ Sec tion 2 5 ,  T .  131 M . , I..  11 V .  '3Z.O . &,c.., . 

Purchaser A l lo t .  

Leonard Alkire 852 

Ivan Black Cloud 2 2 1 7  

Sam Claymore Jr . 2205 

.Sam C laymore Jr . 2626 

Albert Gipp 1 1 1 2  

Albert Gipp 3 3 1 9  

Tom Iron 387 

George Keeps Eagl e  2 2 1 7  

Virginia Mc Laughl i n  586 

Tom Iron 388 

ii 
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!) i s c r i p t ion 

S 11 S @ c t ion 3 2 ,  T.  23 N . , R .  2 9  E. i cJ o. -- , 

S� S e c t ion 2 6 ,  T .  1 3 3  N . , R·. 80 w . � 2 o  . ._. .  

SW� Sec t ion 1 3 , T .  1 3 1  N . ,  R .  83  W 

S E� Sec t ion 3 5 , T. 1 3 1  N . , R. 8 5 . )  3 '2.0  . .-.-

si,NE-'t, NW'<NE'<, W'<NE'<NE'<, SE'<NE'<NE'< Sect ion 24 , r'.'f;j � .. R. 24 E .  

S'1NE-1,. Lo t s  l 6 2 Sec t ion 2 ,  T .  18  N . , R .  24 E .  '1 1 l '.i '/ . G. 8  

s½ Sec t ion 2 7 ,  r .  2 0  N . ,  R .  2 7  E .  3 ZO. ~ ,  

S'1 Sec t ion 2 7 ,  T .  1 3 3  N ,  R .  80 w .  3 ZO . -. ,  

S Ei( Sec t ion 3 5 ,  T .  2 1  N • •  R .  28 E . ; SEl(SWJ.s;, $½NJ,: , Lots 1 , 2 , 3 , & 4 
L, �. :s-. .._ , Section 1 ,  T. 20 N . ,  R. 28 E .  

S�El< .  SE'<NW'< Sec . 2 7 ,  T .  2 0  Ii., , 
R. 27 E . , 

1 2. 0, -c..,, ,  



Purchaser 
Dav i d  Black Cloud 

Duane Claymore 

Duane Cla)'blore 

-. Duane Claymore 

Duane Claymore 

James Chapman 

!13.rgaret Dunn 

Margaret Dunn 

Ray Dunn 

Henry Gayton 

H<?nry Gayton 

Henry Cayton 

Franc i s  J. Gipp 

Rober t  Gipp 

Alv i na Gray Bear 

Virg i n i a  McLaughl i n  

John McLaughl i n  

La vina  McLaugh l i n  

L e t .!.  !-l� Laughl i n  

Al l o t .  I/ 
6 1 4  

6 2 5  

1 7 3 1  

3 1 5 3  

3456 

1834 

1883 

1886 

1974 

1 7 2 3  

1929  

3 7 6 7  

1 8 4 7  

2052 

491 • 
492  

24 2 1  

2421  

2452  
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Di s c r i p t ion 
N', Sec t ion 1 7 ,  t .  2 1  N .  • R .  30 E .  3 20 . ......, 

h'Wl,: Sec t ion 2 8 ,  T, 2 1 N . , R .  3 0  E .  / 1, 0 .  � -

N\..'"c Sec t ion 2 9 .  T .  129  N . , R .  80 w .  1 1, o . ....., . 

El, Sec t ion 1 6 ,  T .  130  N . , R .  8 4  w .  3 2 0  . ........ . 

·� Sec t ion 3 3 ,  T.  21 N .  • R .  30 E .  3 2o. � -

S�NWli; Sec t i on 2 2 ,  T .  1 3 1  N .  • R .  80 w . 'ifO. -... .  

s� .  SlsNWli;, to t s  3 & 4 Sec t ion 2 ,  t .  1 3 1  N . ,  R ,  8 0  w .  4 'itJ .  

N E '1;  Sec t ion 1 1 ,  T .  1 31 N . , R .  80 W .  l � O  . .._ • 

5 3 2 00/109350 interest in Sec t ion 9 ,  T. 1 3 2  N . ,  R. 80 w . 3 1 1 

SS",: Sect ion 25 , T. 130  N . , R. 82 W. / l, o  . ..._ _  

SE'<, NW'< Sec t ion 1 6 ,  T .  1 3 0  N . , � .  8 1  W .  3 U) . -.. • 

SEl,NWI,;, Ei>SII\ , Lot&  2 , 3  • 4 Sec tion 1 9 ,  T. 130 N . , :�:i \f 

NlsSWlr; Section 2 7 ,  T. 1 3 1  N. , R. 80 W. iO , ....__ . 

E',N['< Sect ion 1 0 ,  T. 1 3 2  N . ,  R. 80 W .  iO . -. .  

SisNElc;, Lo t a  l & 2 Sec tion 4 ,  t .  1 3 0  N . , R ,  80  W . / S'"J. 0� .. 

El,SE':, SII\SElt, S½NII\SElr., $',N'<NII\SE'<, Sect ion 2 9 ,  and 

SW!t., \ll,SEl1, , Sect ion 29, T .  2 1  N . , R. 28 t .  

N�t-.'1,,,'ltN\.JlcS� Sec t ion 2 ,  T .  1 3 1  N . ,  R .  8 3  W .  

3 "'1 0 . -c., ,  

E½SII\ , E�NllltSII'< , S½NW'<Nll\sW', ,  SW'<N\lltSS",:, SW'<SW'< , Sec t ion 
/ 5 5 . ..._ .  T ; 131 N. r. .  

S½S½SE'<Nlllr., s,s,s,�Et, , NElr.sw, . N½SE1< , '.!½SEl,;SEl,; Sec t ion 1 1  
t ?O. "-<- ,  t .  1 31 N . , R .  

Le t a  McLaughlin  

Harold  Murphy 

Hugo P l oog 

La(.,,-a S i l k · 

Rober t Sherwood 

Frank l i n  Thoma• 

Albert  Two Bears 

Albert Two Bears 

Kenne th  "-'ard 

Kenne th  Ward 

Arthur Y e l l ow 

Sa.,ual Claymore 

Harry Fast Horse 

Pat Mc laughl in 

4 7 1 7  

T3500 

2 8 7 9  

1 584 

4296  

1 1 9 6  

2098 

2 1 1 4  

5 5 8  

3 1 7 5  

1 8 1 1 C  

654  

2 1 26 _ 

194 
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E½NII\ Lou l , 2 Sec t ion 1 8 ,  T .  1 31 N . , R .  83  11 . IS ?. ��- . 

Lo t s  l • 2 S�NE1• Sec tton 2 ,  T. 131 N . ,  R. 83 W. I S'j_ </'f - . 

NW"i; Sect ion 9 1 T. 22 N . 1 R. l&- E .  l � O  . .ac.., ,  

SE"i;, S',.St.,.NV( , Sec t ion 1 8 ,  T .  1 2 9  N . ,  R .  79 W .  Zoo . ._ . 

SE.ic Sec t ion 2 0 ,  T. 20 N . , R. 29 ! .  Jio, .._ .  

SW"i; Sec t ion 3 3 ,  T .  21 N . ,  R .  2 4  E .  / f,o ,  .-c.- ,  

S½SW'< , S�N�SW'< , S�SW'<SE'<, NII\SW'<SE'<, Sec tion 2 7 ,  T .  1�3
°

� ."'.'-R : 

SW'<NE'<, W½SE\;N['<, Sec t ion 34 , T. 1 3 3  N . , R. 79 W. �0 . ..__ . 

S½NW'lt., l o t s  3 & 4 Sec t ion 2 ,  T. 21 N . , R. 27 E. /l,O. D 2. AC.., , 

S½ Sec t ion 1 2 ,  T. 21 N . , R. 28 E .  :320 . .._ . 

1 / 1 2  interest  in SE'( Section 1 9 ,  T, 131  N , ,  R, 80 W'. /-3.� 3 ._ . 

5[1' Sec t ion 2 7 ,  T. 21 N . , R. 30 E ,  /1,0, 00,.._, • 

40320/1814 4  interest in El,NE"5E'<, NE"5E"5E'< Section 23 (,.{,�"' 
J .,1 T. 133 II . , It.  79 I 

NElt S e c t ion '.U T . 2 1 N . ,  R 28 E . (,_;. ._ t • � ,_. ') /f, 0. 4<-- ,  
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,-ETlTION TO �ENATORS DANIEL INOUYE AND KENT CONRAD 

RE : GARR ISON DIVERSION AND OAIIE SETTLEME!'IT 

1 .  The unders igned S tanding Rock Reservation enrollees reque st c ompensa
tion for the loss of their real government and resulting hardship when 
an lllftended constitution was forced on us February 11 , 1959 as a part of 
the taking of our lands under the Ac t of  September 2 ,  1958 (72 Stat . 1762 ) 
for the Oahe uam and Reservo ir . Only 409 persons voted ,rfitmatively 
with many of us not allowed to vote . The reason for the acc�ptance was 
that they promised a per capita payment of $ 1 , 200 .  What happened was 
a program called family plan pnoviding $65� per person mos t of which was 
paid directly to merchants . The 1959 constitution destroyed al1· prant.ice 
of our anc ient democracy . The present government has been referred to 
as a Boy Scout operation . The people have suffered beyond description 
because of the blatant paternalism of bureaucrats and puppet tribal 
c ounc i l .  Ques tions about the reasons for the inc om?l! te government have 
been raised through6ut the years . Shortly after 1959 a pe t_ition for 
mo<lificatd.on was mailed to Aberdeen Area Direc tor .Robert Bennet who :· - • 
re fused to take any action .  The reason given for the .dicta tor· type ot: ·_ 

g overnment supported by the United S tates was that the -tribal council 
had the millions of dollarS from the Oahe settlement to use for rehabili
tation and developers and othe1'1 would not want to do  business on the 
reservation if they had to wait until the people were informed and time 
taken for them to examine and study . the feas ibility of proposals _for 
the use of the ir money .  COMPENSATION REQUESTED FOR LOSS OF OUR REAL 
GOVERNl<IENT AND RESULTING HARDHS it' , SUFFERING AND INJUSTICE IS $82 MILLION 
to  be paid out on a formula agreed to by the s igners of this petitio?. 
A ma·jor portion will be paid to those who reached majority in 1959 
who have had little or no employment with the tribal council programs 
and/or with the federal government on S tanding Rock Reservation . The 
remainder will be paid on the basis of those reaching 18 years or more 
in each year s ince 1959. The amount based on employent on the reserva
t ion with the tribal council/federal government and other benefits they 
received :  our plan· is. one of> . the. y,ays to compensate the people for the 

loss of dignity , justice and respect suffered s ince 1959 . !t will also 
attempt to aidress that problem of the generations of  "gravy train" riders 
and the gap be tween the "have s •  and •have nots • on the reservation . 

2 . Compensation for the individuals who lost land and homes in the 
uahe Taking Area in the amount of $90 million to replace the land and 
property los t .  The people ' s  lands (mistakenl:Y)• calaed tribal ) to be 
replaced and all income :reinvested in other lands until such time as 
pro rata payments can be made to the e lderly and incapacitated persons . 

) .  Cancel  by congress ional ac t {appeals to the BIA have been ignored ) 
all land sales to BIA employees/relatives and S tanding Rock Tribal ._ , ,,,, . 
c ounc ilmen-women and their re latives made under Section V of the Act 
of September 2 ,  1958 (72 Stat . 1762 ) except when replac ing acreage lost 
to Oahe taking . The .}injustice of thes e  sales to se lected individuals 
has acted like a canc er eating away at the hearts and spirits of the 
down trodden people of Standing Rock Reservation . lt will continue 
in the ir memories until ac tion is taken to c orrec t  this gross  mismanage
ment and fraud committed by the Bureau of 1ndian Affairs and the Tribal 
Council after the constitution approved by the United States April 24 , 
1959 . 
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Oahe/G arr ison Diver� ion Pe t i t ion 

4 .  The human suffer ing on S tandinf" Rock Iteservation is  indesc ribable 
because o f  the loss of  re sponsibJ __ :overnr.ient . I_:t will talte at leas t 
one renera tion of ex perienc in� acc ountab i l i ty and respons ibility in 
government for the people to benefit . There are no stable sys tems in 
plac e and s ince the Uni ted  S tates had a ma j or role in the des truc tion 
o f  Our rovernment , we reque s t  that ConPTe ss  pass lepislation to allow 
the people of S tand ing Rock Re servat ion to utilize  the federal court 
S!'Stem in the ir e fforts to reinstitute a de:nocrntic , res"Jonsible and 
accountable rovernment on our reservat ion . 

The forego inr· are our reques ts . 

The following are co!ntnents  on the " Final Report of the Garrison Unit 
J o int Tribal Advisory Cammi t te e " :  

B .  S tanding Rock S i oux Reservation . 

1 { 2 ) lrrigation and on farm deve lopment are not o f  :'?\a jar c oncern to the 
�eople . Previous e fforts in these areas have not had impact  on the people . 

J (4 )Rather than recreation,  we , the people request that all stable . " barren 
shore line areas be planted to trees . The tree shelters are needed for 
stock,  deer , o ther animals , _�:-uit tre e s  a..1.d :plants . ('.�e do not have money 
for boats ; hotel roor.is and res taurants and do not understand the c ommittee ' s  
recommendation . ) Any excess  lands should be returned for management in 
accordance with our rec ommendation un Item 2 prec eding page . 

4 .  Our water rights are the right to free water.  The tribal c ouncil and 
its created boards and age1,cies should not chllrl"e us for water . 

7 .  See  our reques ted item .�) on preceding pai:c . 

8 . ;;.Jany of us are in an economic sitution which makes i t d ifficult to  
pay for  electric power and :fuel .  Any congr!ls ional act should address 
the ric:ht to  free ;,o·.Yer and that no middlemen , tribal c ounc il inc luded ,  
=hould char,""e .  

9 .  Mi• additional compensat ion has to reach the people direct ly o n  the 
bas is of need and non-ass imilationist  status , The currect situation of 
the have and have note choultl not be c ontinued and expanded on Standinr: 
Roc lt: r..ezervation by channeling money throur.h bodies suc h as the S tandinr 
Roe!;: Trilml Counc i l .  (Perhap.::; any �dd i tional col'!1pcnsation .:hould be used' 
to fund a pilot c;ovcrnmcnt pro j e c t  on :3t ::mdinr; :1oc 1.: neservntion . }  

I t  has be c .1. renoetcd to un that the tr i'.Jal counc il ' .::;  pe ople  :tre talkin� 
about a bridre- to cro::. s the : :i::�outi. H ivcr .. That brid:;c may be a good 
idea but :::o:-iP. of  u:: arc ,.-,ond erin� if  1:1e are c:i:nec ted to eat that bridr.c 
or  t1:1y be live under it v:hich �•!ill be c.lifficult dut inr the cold winter .  

·:.' e are not :iwa�c o .r the :: ource o f  the c or.u:ii tt�e recommendat ion:: . 

;\ttached i3 ::t c o r,:,, of of the tradit ion:il "'.lconle ' ::::.  !;t..i.tement on January 

�h:i��i�� ::1C���.-1I� t;�
c

-��u1�
e

����·� f·�r�g;;; fg;:! . .': . :9.\t� ftf
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1 · o r  t h i �  c _ _  o:· tuni ty t o  x��c  a u t a t c mcnt on the r ro i osed  leci e l a t i on 

c ov t r i nc; thr  J o i n t  T r i t.11  .. dv isory C omn:i t t.ec ' s -re c ommend ati ons and 

t ht:' � c s s i b i l i ty oI ,J u s t  compensa t i on for the pe o r,le whose land s were 

t n k c n  Jar the Caht:> Jarr. . 

r-'j name i s  i,eg inal j E i rd norse . I l i ve on the ciouth Dako ta s ide o f  

the _;tand i-ng Rock he s e rva tion , in t h e  rural liakpala area . 

'l'here i s  most  d e fi n i tely a need for legi slati o n  to addre s s  the con

c e rns of the peo�le who s uffered and c ontinue t o  suffer as a re sul t 

o f  the loss  of the m o s t  fert i l e  and beauti ful l and s of the S tand ing 

Rock Reservati on when the Cahe Dam �·as built . Please take serious 

n o t i c e  of the people ' s pe t i t ion addre ssed to  Senator Inouye and 

Senator Conrad . The pet i t i on has four parts  whi c h  are as follows : 

1 .  Payment to i nd ividuals who have s uffered . 2 .  Gompensat i on to 

the pe ople who lost the i r  home s and lands to  the Dam . All  lands not 

und e r  water be returned to  them and the other lands be managed by 

a Commi s s i on . The income from tri bal lands t o  be used for the 

e l d erly and incapac i ta ted  Nat ive  people of Stand i ng Rock Re servat i on . 3 .  

A c orrection  o f  the S e c t i on V land sale scam . 4 .  The people want 

responsible and acc ountable offi c ial s .  Congre s s  has the final word 

on us . The people want help to  improve . H i d i ng behind sovereignty 

has to  end . The booklet  enti tled , "The Taken Land " was prepared t o  

show you what happened t o  people l ike  my father and myself  when we 

were forced to l eave our land s . Legislation  to c orrec t  the injus t i c e  

i s  necessary . 

,;e trad i tional i s t s  strive  for uni ty among our people l i v ing on what 

was che Great � i oux Reservati o n ,  although i t  was d ivided  in 1889 . 

\·. e need the h e l 1  of ;;ove rn;r.ental agenc i e s  and the Congre ss to re

es tablish  uni ty . The Cheyenne R i ve r ,  Crow Creek , Lower Brule and 

Yank ton ?,e s e rvati ons all border  on the l ahe , fort Randal l , Big Eend 

1 13 

c. J, i rd Horse  

and ..:av ins  . o i n t  ..1a:r& . . he Oclala  and -ftosetud :te servati on ;.,eople  

also  have treaty r i ch t c  L o  the  � 1 s s ouri  River . - Any proposed cash 

pa,yw.ents from the s�lc  o f  �o, e r  generated at  the dams c i ted on 

µage 11 o f  the  1ropo sed l c i:; 1 s lat i on has to  add ress  the riehts of 

all the peoµle of  the G reat  .i i oux Re se rvation . ,,e cannot  continue 

to act  in a d ivisive  manne r . .r'urthermore , there are serious  concerns 

about irrigat ion and recreat i on .  

In  order  t o  insure fai r  and e �ual treatmert o f  the Native people 

o f  S tand i ng neck Re s e rva t i o n ,  all bene fits  ari s i ng out o f  just  

compensat i o n  from Cahe Reservoir , i . e .  use of  fund s ,  management , 

evaluation , ad j ud i c a t i o n  and adm i n i s t rat i on , be done through a 

co,nmittee  c ompo sed of members repre senting the Stand i ng Rock Land owners ' 

A s s o c i at i o n ,  the people who l o s t  land i n  the Oahe Taking and 

members of the Stand i ng Rock Tribal Counc i l . Thi s  c ommi ttee  will  

be fully respons ible  and acc ountable . They should be sub j e c t  to  

,..hatever laws  to  i nsure hone s ty and  integrity . 
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PREPARED STATEMENT OF  MORGAN DUBROW 

H r .  C h a i r m a n ,  I a m  H o r g a n  D u b r o w ,  C h i e f  E n g i n e e r  of t h e  

N a t i o n a l  R u r a l  E l e c t r i c C o o p e r at i v e  A s s o c i a t i o n  ( N R E C A ) ,  t h e  

n a t i o n a l  a s s o c i at i o n  o f  o v e r  1 0 0 0  r u r a l  c o o p e r a t i v e s  w h i c h s u p p l y  

c e n t r a l  s t at i o n  e l e c t r i c i t y t o  m o r e  t h a n  2 5  m i l l i o n p e o p l e  i n  4 6  

s t a t e s .  

1 a p p r e c i a t e  t h e  o p p o rt u n i ty t o  s � b m i t  a s t a t e m e n t  t o  t h e  

C o m m i tt e e  o n  t h e  b i l l s ' t o  f i n a n c e  c o m p e n s at i o n  t o  _t h e  t h r e e  

aff i l i at e d  t r i b e s  a n d  t h e  S t a n d i n g  R o c k  S i o u x  T r i b e "  f o r  l a n d s  

t a k e n  f r o m  t h e  P i c k  S l o a n - M i s s o u r i  R i v e r  B a s i n  P r o g r a m ,  t o  

i m p l e m e n t  c e rt a i n  r e c o m m e n d a ti o n s  o n  t h e  D e p a rt m e n t  o f  t h e  

I n t e r i o r ' s  G a r r i s o n  U n i t  - J o i n t  T r i b a l A d v i s o ry C o m m i tt e e  F i n a l 

R e p o r t . · 

G a r r i s o n  a n d  O a h e  D a m s  a r e  t w o  o f  t h e  s i x  m a j o r  s t r u c t u r e s  

b u i l t  t o  p r o v i d e  f l o o d  c o n t r o l  a n d  n a v i g at i o n  o n  t h e  M i s s o u r i  a n d  

M i s s i s s i p p i  R i v e r s  a l l  t h e  w ay t o  N e w  O rl e a n s .  T h e  s t a t e s  i n  t h e  

U p p e r  M i s s o u r i  B a s i n  a g r e e d  t o  p e r m a n e n t l y  fl o o d  o v e r  1 . 6  m i l l i o n 

a c r e s  of p·r o d u c t i v e  l a n d  i n  o rd e r  t o  e l i m i n a t e  m a j o r  d o w n s t r e a m  

fl o o d i n g ,  i n  r et u r n f o r  t h e  p r o m i s e  o f  f u t u r e  m aj o r  w a t e r  

d e v e l o p m e n t  t o  r e p l a c e  l o s s  o f  e c o n o m i c  o p p o rt u n i t y . T h a t p l a n ,  

c a l l e d t h e  P i c k - S l o a n  M i s s o u r i  R i v e r  B a s i n  P r o g r a m  w a s  a u t h o r i z e d  

b y  C o n g r e s s  i n  t h e  1 9 4 4  F l o o d  C o n t r o l  A c t .  O v e r  S 2 . 3  b i l l i o n  i n  

� o w n s t r e a m  d a m a ge s a n d  i m m e a s u r a b l e  h u m a n  t r a g e d y  h a v e  b e e n  a v e rt e d  

b y  t h e  c o n s t r u c t i o n  o f  t h e  s i x  m a i n s t r e a m  d a m s ,  i n c l u d i n g  G a r r i s o n  

D a ll! i n  N o r t h  D a k o.t a a n d  t h e  .O a h e  D a m  i n  s·o u t h  D a k � t • .  

Ii 
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- 2 -

H o w e v e r ,  t h e  m a j o r  w at e r  d e v e l o p • e n t  p ro j e c t s p ro m i s e d  t o  t h e  

D a k o t a s  h a v e  n e v e r  b e e n  d e l i v e r e d . A s  t h e  C o 111 11 1 t t e e  k n o w s ,  t h e  

O a h e  i r r i g a t i o n  u n i t  i n  S o u t h  D a k o t a  h a s  a l l  b u t  b e e n  a b a n d o n e d a n d  

t h e  G a r r i s o n  u n i t  i n  N o rt h  D a k ot a  h a s  b e e n  a u t h o r i z e d a s  a v e ry 

s m a l l  i r r i g a t i o n  d e v e l o p m e n t .  D e s p i t e  t h i s ,  i t  s h o u l d  b e  c l e a r  t o  

a l l  t h at t h e  f l o o d  c o n t r o l p r o j e c t s o n  t h e  U p p e r  M i s s o u r i  R i v e r  a r e 

n a t i o_n a l i n  s c o p e  an d p r o v i d e  b e n ef i t s  t o  s t at e s  f r o m  t h e  C a n a d i a n  

b o r d e r  t o  t h e  G u l f  o f  M e x i c o .  

N R E C A  i s  n ot o p p o s e d  t o  t h e  C o n g re s s  p r o v i d i n g  f o r  j u s t  

c o ■ p e n s at f o n  f o r  I n d i a n c l a i ■ s .  H o w e v e r ,  w e  o p p o s e  t h e  p r o v i s i o n s. 

of t h e s e  b i l l s· a f f e ct i n g  H R B  e l e c t r i c  p o w e r  re v e n u e s  b e c ·a u s e  o f · 

t h e i r  a d v e r s e  i m p a ct s  o n  o u r  m e m b e r  sy s t e m s t h ro u g h o u t  t h e  B a s i n .  

W e  b e l i e v e  s u c h  c o m p e n s a t i o n  s h o u l d  b e  p ro v i d ed f r o m  a p p r o p r i at e d  

f u n d s .  

I n  t h e  M i s s o u r i  B a s i n ,  p o w e r  r at e s  a re e s t a b l i s h e d  s o  a s  t o  

f u l l y  r e c o v e r  t h e  G o v e r n m e n t ' s  i n v e s t m e n t  I n  t h e s e  p r oj e c t s  a n d ,  at  

t h e  s a m e  t i m e , p ro v i d e  for a m o r t i z at i o n ,  o p e r at i o n  a n d  m a i n t e n a n c e  

o v e r  t h e  l i f e  o f  t h e  p r oje ct . T h e  p r e s e n t  a v e r a g e  7 . 4  11 1 1  r a t e  f o r  

t h e · B a s i n  f u l l y  c o v e r s  a l l  c o st s a n d  • e e t s  t h e  re p ay m e n t  s c h e d u l e .  

I n  · . f .l c.t ,  f ed e r a l  e l e c t r i c  p r o g r a ■  c u s t o ■ e r s  a r e  c o v e r i n g . ■ o re t h a n  

8 0  p e r c e n t  o f  t h e  t ot a l  c o st f o r  t h e  e n t i re H R B  P r oje c t .  W e  

l 
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u n d e r s t a n d  t h at M R B  p o w e r  r at e s  c o u l d  i n c r e a s e  by a b o u t  4 0  p e r c e n t  

i f  t h e  d r aft  l a n g u a g e  b e fore  t h i s  C o m m i tt e e  1 s  e n a c t e d . 

I n. l i g h t  of t h i s ,  w e  r e i t e r a t e  o u r  s t r o n g  o p p o s i t i o n  t o  t h e  u s e  

o f  p o w e r  re v e n u e s  t o  p r o v i d e  f u n d s  f o r · t h i s  p r o p o s e d  c o m p e n s a t i o n  

w h i c h  w o u l d  a d v e r s e l y  i m p act  o u r  m e m b e r s  t h at p u rc h a s e  p o w e r  f r o m  

. t h e  P i c k - S l o a n  H R B  P r ojec t .  

T h a n k  y o u  f o r  t h e  o p p o rt u n i t y  t o  p re s e n t  o u r  a s s oc i at i o n ' s  v i e w  

r e g a rd i n g  c o m p e n s at i o n  t o  t h e  I n d i a n . t r i b e s .  

1 17 

H o no r ab l e  Da n i e l  K .  I n o u ye 
Cha i rman , S e l ec t  Comm i t t ee o n  I nd i a n  

Af fa i r s  
U n i t ed S t a te s  S e n a te  
Wa s h i ng to n ,  D . C .  2 0 5 1 0 - 1 1 0 1  

De a r  Mr . Cha i rma n : 

1 0  AUG 1367 

Th i s  l e t t e r  p r o v i d e s  a s t a t u s  r epo r t  o n  o u r  
a c t i n n s  i n  r e s po n s e t o  i n i t i a t i v e s  n f  t h e  S t a nd i ng 
Rnck  S i o u x  I nd i a n  Tr i b e  and  t h e  Th r ee A f f i l i a ted 
Tr i b e s  i n  the  May  1 9 8 6  Jo i n t  T r i b a l  Adv i so r y  C nmm i t t ee 
( J TAC ) R e po r t  a nd i s s u e s  r a i sed d u r i ng s ub seque n t  

m ee t i ng s  w i t h  t he T r i b e s  a nd t h e  Co r p s o f  E ng i n e e r s . 

I n  add i t i o n  to a mee t i ng w i t h  S e n a to r B u r d i c k  n n  
J u n e  1 0 ,  1 9 8 7 ,  s e pa r a te mee t i ng s  we r e  h e l d  be twe en  
r epr e s e n ta t i v es o f  t he C o r ps a nd t he Th r ee A f f i l i a ted 
T r i b e s  a nd S t a nd i ng Rock S i o u x  T r i b e .  On  J u l y  7 a nd 
J u l y  9 ,  my r e p r e s e n ta t i ve s , Co l o n e l  S t even  \�e s t , Oma ha  
D i s t r i c t  Eng i n e e r , L i e u t e n a n t  Co l o n e l  Cha r l es  Cowa n ,  
A s s i s t a n t  D i r ec to r  o f  C i v i l  Wo r k s , a nd o t h e r  Co r ps 
pe r sn n n e l  v i s i ted t h e  S t a nd i ng Ro c k  S i o u x  a nd Fo r t  
Be r t h n l d  Re s e r v a t i o n s .  I a m  e n c l o s i ng a s yn 0 ps i s  r, f  
i s s ue s i nd e n t i f i ed a t  t h o se  m ee t i ng s  a n d  Om a ha 
D i s t r i c t ' s pl a n  f n r  r e s o l v i ng t h em . 

I b e l i e v e  t he Co r ps h a s  mad e c o n s i d e r a b l e  p r 0g r e s s  
i n  r e s o l v i ng t h e  i s s ue s  r a i s ed . Ho wev e r , I h a v e  a s k ed 
t h em to p r n v i d e  me w i th a n o t h e r  s t a t u s  r e p0 r t  b y  
Oc tnb e r  3 0 ,  1 9 8 7 . We w i l l  wo r k  t o wa r d  Adm i n i s t r ,H i 0 n 
g o a l s  f o r  the  I nd i a n  peo pl es . I n  d o i ng so , howev e r , I 
m u s t  a l so recng n i ze the  v a r i o u s  l eg i s l a t i v e 
a u t h o r i t i e s  a f f ec t i ng the  C i v i l  Wo r k s  p r og r am s  a nd t n e  
c u r r e n t  b ud g e ta r y  r ea l i t i e s .  P r  ,q r e s s  i s  b e 1 .1g m ad e , 
a nd I am wi 1 1  i ng to wo r k  w i t h  yo u t o  reso  1 v e  t h e s e  
i s s ue s . 
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I h a v e  s e n t  s i m i l a r  l e t te r s  t o  the  Ch a i rmen  o f  the  
T r i b a l  Counc i l s  of  Th r ee A f f i l i a ted a nd S t a nd i ng Rock 
S o u i x  I nd i an T r i be s , 

E n c l o s u r e  

S i nc e r el y ,  

Joh/;'( Doy l e , J r , 
Ac t i ng A s s i s t a n t  Sec r e ta r y  o f  t h e  Army 

( C i v i l  wo r k s )  

No t e :  S imilar l e t t er s  we r e  sent  t o  Sena to r s  �1c C J u r e ,  Johns ton , 
Evans , Conrad , P r es s l er , and Dasc h l e  and Congre ssmen Y o u ng , Do rgan , 
Johnso n and Uda l l .  
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2 9  J u l y  1 9 8 7  

Co r ps o f  Eng i ne e r s  Re po r t  o n  
Jo i n t Tr i b a l  Ad v i so r y  Comm i t t e e  ( JTAC ) I s s u e s  

T h e  fa l l ow i ng f i v e  i tems a r e recommend a t i on s  i n  the  JTAC r e po r t  
r e l a t ed d i r ec t l y  t o  C i v i l  wo r k s  p r og r am ac t i v i t i e s : 

I n  1 9 8 5 ,  Om a ha D i s t r i c t  com p l e ted E x ec u t i v e  O r d e r  1 2 5 1 2  
s u rveys a nd d e t erm i n ed t h a t  t h e r e  wer e n o  e x c e s s  l and s a t  e i t h e r  La k e  
S a k a kawea o r  L a k e  Oahe . T h e s e  d e t e rm i n a t i o ns we r e  m a d e  o n  t h e  ba s i s  
tha t p r o j ect  i a nd s were  nece s s a r y  f o r  a u t ho r i z ed pro j ec t  pu r p o ses  
wh i ch i n c l ud e  recrea t i o n  and  f i s h and w i l d l i fe .  

L eg i s l a t i ve a u t ho r i ty ex i s ts to adm i n i s t r a t i v e l y  t r a n s fe r  
l ands  wi t h i n  I nd i a n  Rese rv a t i o n s  t h r o ug h  Ge n e r a l  Serv i c e s  
Adm i n i s t r a t i o n  to  The Depa r tm e n t  o f  the  I n t e r i o r to  be h e l d  i n  t r u s t  
fo r the t r i b e s  pr ov id ed t h o s e  l a nd s  a r e  e x c e s s  to  pr o j ec t  pu r po s e s . 
The propo s a l  to r e t u r n  l a nd s w i th i n  t h e  Res e rv a t i o n s , subj ec t to 
s l o ug h i ng and f l owag e easem e n t s , has been r e v i ewed . There a r e 
i so l a t ed parcel s a nd b l o c k ed o u t  l a nd s t h a t  c a n  be d e t e r m i ned e x c e s s  
to pr o j ec t  need s .  W e  w i l l  r ev i ew t h e  pr o j ec t  l a na·s w i th i n  t !i e  
r e s e r v a t i on s , a ppl y i ng c u r r e n t  acq u i s i t i o n c r i t e r i a ,  to i d e n t i f y  t h o s e  
l a nd s e x c e s s  to the  pr o J ec t pu r po s e s . Th i s  r e v i ew w i l l  ta k e  
appro x ima te l y  e i g h teen m o n t h s . 

b .  D e v e l opm e n t  o f  t h e  s h o r e l i ne r e c r e a t i o n  po t e n t i a l  o f  L a k e  
S a k a k awea a nd L a k e  O a h e , 

Oma h a  D i s t r i c t  w i l l  wo r k  wi t h  t h e  T r i b a l  Counc i l s  to o u t l i n e  
a �l o n g - t e r:n p l a n  w h i c h  w i l l s u p p l ein en t t � e  m a s ter pl a n ,  T!'l i s  p l a n  
w i l l  i d en t i f y  po te n t i a l  r ec r ea t i o n  a r eas  to  i m p r o v e  l a k e  acce s s , 
s a t i s f y  t h e  r e c r ea t i o n a l  need s o f  t he  a r ea , and c o n t r i b u te to t r i ba l  
eco nom i c  d ev e l o pm e n t  o b j ec t i v es . Su c h  a r e a s  c o u l d  b e  l ea sed t o  t he 
t r i bes  and m ad e ava i l a b l e  f o r  e i ther  t r i b a l  or pr i v a t e  s ec t o r  
d ev e l o pme n t .  

c .  R ep l aceme n t  o f  i n f r a s t r u c t u r e s  l o s t  £Y c r ea t i o n £.!.. L a k e  
S a k a k awea , 

The  T h r ee i\ f f i l  i a t ed T r i b e s  i nd i ca t ed cl n eed fo r 
con s t r uc t i o n o f  a b r i dg e to perm i t  r e e s t a b l i s hm e n t  o f  a c r o s s i nq o n  
S t a te H i g h wc3 y  a E l bowo o d s , No r t h  D a ko t a , S t a t e  H i g h w a y  8 w a s  
impor t a n t  to the  r e s i d e n t s  o f  t he r e s � rv a t i o n  b e f o re t h e  c r ea t i o n  o f  
L a k e  Sa ka kawea . A l tho ug h ad d i t 1 o n .:i l r oad s we r e  c o n s t r uc ted o n  t h e  
r e s e r v a t i o n ,  L.:i ke  S a k a kawea h a s  d i v id ed t he R e s e rv a t i on and l i .n i t e<..l 
a c c e s s i b i l i t y  to c r i b a l  fac i l i t i es .  
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T h e  Co r ps of Eng i neer s is w i t h o u t  a u t ho r i t y e i t h e r  to  s t u d y  
t h e  fea s i b i l i t y  o f  a b r i d g e  o r  to  c o n s t r u c t  a b r i d g e  a t  the  f o rm e r  
St a te H i g hwa y 8 c r o s s i ng .  Con s t r uc t i o n  o f  t h e  b r i d g e  i s  m o r e  
a p p r o p r i a t e l y a s ta te r e s p o n s i b i l i t y .  Howev e r , the  C o r p s  wo u l d 
pr o v i d e  a v a i l a b l e d a t a  to the  No r th Da k o t a  S t a t e  H i g h wa y Depa r tm e n t  
f o r  use  i n  d e s i g n i ng t h e  b r i dg e .  

O t h e r  i terns add r e s sed i n  t h e  Repo r t  r eg a r d 'i ng i n fr a s t r uc t u r e  
r e pl aceme n t  a r e  n o t  w i t h i n  t h e  p u rv i ew o f  C o r ps o f  E ng i neers  p r og r ams .  
These  i tems s h o u l d be  add r e ssed b y  t h e  appr o p r i a t e Fed e r a l  ag enc i es . 

d .  Add i t i o n a l f i n a n c i a l compe ns a t i o n .  

F r om t h e  m i d  1 9 4 0 ' s  t h r o ug h  t h e  1 9 5 0 ' s ,  t h e  i s s ue o f  ad eq u a t e  
compensa t i o n  w a s  d eba t ed b e f o r e  t h e  Cong r e s s . Leg i � l a t i o n a ':l t ho r i � i :ig 
co:npe n s a t i o n  to t h e  t r i b e s  r ec og n i z ed bo th t he t a ng i b l e a nd 1 n t a ng 1 b l e 
i m p a c t s  a s s o c i a ted w i t h  t hese  p r o j ec t s  we r e  ba sed on pub l i c  val ues  o f  
t h a t  e r a . The  JTAC repor t ' s  d i sc u s s i o n  o n  compe n s a t i o n  i s  l i m i t ed .  
The  Corps i s ,  t h e r e fo r e ,  u n a b l e t o  ad d r e s s  com pe n s a t i o n  i s sues  a t  t h i s  
t im e w i t ho u t  m o r e  i n fo rma t i o n .  

e .  O t h e r  i t em s wh i c h  t h e  C omm i t t ee  deemed i mpo r t a n t , 

The S t a nd i ng Rock S i o u x  I nd i a n  T r i be r ecom� e nd ed t h e  
e s t a b l i shme n t  o f  a n  I nd i a n  D e s k  � i t h i n  the  Co r p s  o f  Eng i nee r s  
Head q u a r t e r s .  B a s ed o n  a r ev i e w  o f  t h e  i s s ues r a i s ed b y  t h e  T r i b e , 
commun i ca t i o n s  b e t we e n  the  Co rps  a nd I nd i a n  t r i b e s  sho u l d  be i m p r o v ed . 
Oma h a  D i s t r i c t  h a s  e s t a b l i s h ed p r o c ed u r e s  a nd h a s  i d e n t i f i ed a s i ng l e 
po i n t  o f  con t a c t  t o  a s s u r e  tha t i s s u e s  � f fec t i ng the  I nd i a n  peo p l e  
a l o ng the M i s so u r i  R i v e r  a r e  s u r f a ced a n d  r e f e r r ed f o r  c o n s i d e r a t i o n  
b y  the appr o pr i a t e l ev el s o f  a u t ho r i t y i n  t h e  Depa r t m e n t  o f  the . A r m y . 
I m p r oved c omm un i c a t i o n s  b e t ween  the  t r ibes  a nd t h e  C o r ps of E ng i n e e r s 
t h r o ug h  the  o:n a h a  D i s t r i c t  i s  e s s e n t i a l . 

8 0 t h  t r i b e s  have  r a i s ed an i s s u·<? conce r n i ng h un t i ng a nd 
f i s h i ng r i g h t s  a nd e n fo rcemen t .  As a :na t t e r  o f  g e n e r a l  po l i c y ,  s t a t e  
g ame a nd f i sh ag e n c i e s  a r e  r e s po n s i b l e f o r  adm i n i s t e r i ng s t a t e  l a ws a t  
C o r ps pr oj ec t s . Leg i s l a t i v e a c t i o n  !Tla y b e  r equ i r ed a t  t h e  Fed e r a l  
a nd/or  s t a t e  l ev e l t o  add r e s s  t h e  v a r i o u s  co� p l e x  i s s ues and compe t i nq 
i � t e r e s t s . Th i s  e n t i r e  s ub j ec t  N t l l  r e qu i r e  c o n s i d e r a b l e  s t ud y b y  3 1 1 
pa r t i es ,  
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S T A tlD I NG ROC K  S I OUX  R E S ERVAT I O N  

EROS I ON I N  F O R T  YATES  A R E A  

T h e  T r i b e  e x p r essed a c o n c e r n  t h a t t h e  Co r p s  wa s n o t  ta k i ng 
nece s s a r y  ac t i o n  to p r o t ec t  Fo r t  Ya t e s  f r om e ro s i o n .  I n  
pd r t i c u l a r , they  m en t i on�)  e r o s i o n  � t  the  a r e a s  nea r the  S i t t i ng 
B u l l  Monum e n t  s i t e ,  t h e  bo a t  r amp t h a t  i s  c l o s e  to � he i r  w a t e r  
s upp l y sys tem , the  c a u s ewa y f r om t h e  i s l and , and  t h e  n o r t h  e n d  o f  
t h e  i s l and . I n  �dd i t i o n ,  they a r e  c o n c e r n ed a::io u t  e r o s i o n  i n  
c a v e s  un <l e r  the  i s l a nd upo n wh i c h  Fo r t  Ya tes s i t s .  Om aha  D i s t r i c t  
h a s  i n i t i a t e<l : nea s u r e s  t o  p c o t ec t  t h e  b o a t  r amp a nd wa t e r  s u p p l y 
a nd the  S i t t i ng au l l  l>u r i � l  s i t e  th i s  y e a r . P r o b l e� s  a t  o th e r  
e ro s i on a r e .1 -, w i l l  '.-J e  eva l u a t ed .  

T R E E  R E.' I QVI\ L !' R0,1 S H O R E L I N E  

The T r i b e  ex pres sed c o n ce r n  abo u t  t h e  l a r g e  n umber  o f  t r ees l e f t  
i n  t h e  f l ,><>d t?l:1  -'! t e a  a l o ng the -, h o  r e l  i n ,:! :> f r .. .-'l k e  Oahe nea r the  
R e s e r v a t i on .  Represe n t a t i ve s  of  the  01naha  D i s t r i c t  N i l l  11 1� � 1": .,1 i t : 1  
t h e  T r i b e  t o  i d en t i fy spec i f i c  a r e a s  a n d  d e v el o p  a p l a n  fo r 
l im i t ed c l e a r i ng .  

R E i'OR�STAT I O N  AND  REESTAB L ! SHM ENT OF ',H LD L ! f r. I I AO [ 'r,\T 

The i n und a t i o n  c a u sed by Lake Oahe r e s u l t ed in the l ;> -; .; 1 J (  :n :i ;  
u s e s  o f  b o t tom l a nd fo r e s t  a nd a s so c i a ted sh r ub a nd :, l .i , t  
eco s y s t e!TI S  and a l t e r ed t h e  w i l d l i fe h ab i t a t . The  T r i b e  i s  
C Q 1H;e r ;1ed o v e r  t h e s e  1 0 �1 s ,1 :-; .  1'h. :? i)'Tl a h a  :) i :,:; t: c i r. t:  I L  1 1 · • ) · l r' ? i 1 . J t e 
w i t h the T r i 'o e  to co n s i d e r  a s t ew.-1 ciJ .; i 1 i .. > �> i , n  i nc l u J i n 1 
r e fo r e s t a t i o n a nd e s t a b l i s hm e n t  o f  w i l d l i fe '1 :::i :J i t a t . O'Tlaha 
D i s t r i c t  w i l l  i n i t i a t e e f fo r t s  t o  c o n t r ac t � i t h  the T r i b e  o r  
I nd i a n-owned f i r 11 s  t o  i m o l e1n e n t  t h i s  p l a n .  T 1i i -;  · ,1o u l 1 l  � 1 , 1 ve  t; 1 1 e  
add i t i o n a l  ben e f i t  o f  pr�v i d i ng em pl oym e n t  o n  the  Rese r v a t i o n . 

" J EO ' S  LAND I NG "  CONC �SS [ O N  O � ! RA T [ O N ,  SOUTH  OAKOTA 

[n  Ma y of  1 9 8 2 , t h e  C o r ps e n t e c �-1 i n t o  a pub l i c  pa r :<  a nd 
r ec r ea t i o n  l ea s e  w i th C o c .:;on  C0 u n t y , So u t h  Da k o t a . The l ea ;P. i s  
l oca ted o n  l a nd acqu i r eci f r o n  the  T r i b e  fo r La ke 0,1 h e . S u0 5 , :? f'_! U e n t  
to  th ? '. 'l 1 "!  t. � - l 'i � , ,':o C $O n  Co un t y  e ,1 ·: '-:! 1· .� t l  � 1 1 1: t >  � 1 :0 1 1 1 :c :; :; i o n  
ag ree :nen t w i t: h  "I n o n- I nd i a n . Th i s  i nd i v id u a l  h a s  been a l l o wed b y  
t h e  C o r n s  t o  s e l l 3 . '2  ; , ,� � r  i r 1 , : o ,rn t-'!c t i o n  w i t h h i -,  � . ) :v; • ! "> s i o n  
o pe r .'! t i O r , ,  T h e  T L i b e e x p r e -; -, . • ] 1 ; 0 :1 :.:c r n  obo u t  t h e  Co r r,.:; l ,� -1 .; i ,1 ·1 
to n o n - l nd i n n s  on l a nd acqu i r ed E c o n  I n . l l , 1 n -;  rl nd ,1 l l ow i ng t !H? i ,""\ l �  
o f  " l i q u o r  o n  th e i r  R e s e r v a t i o n , "  O;n n ha l i s r. r l i ; ·: .J i l l  coo rd 1 11-:1 t � 
w i t h  t h e  T r i be , c i o c  �o l i! t � � -;  •> f t h i s n a t u r e  i •l l � ,,. i ,, ,,.  ': > 1 · , . ,  
,, p2r: o v a l  o [  .: i1 e  S ,J l �  o f  ,.:i l c o ho l � , ;  : , � v •.:? r ..1. ;:; e s . 
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E X PO S E D  MUO  FLA "rS ALO NG T H E  S HO R E L I N E  

T i:  i b ,'t l. r: ,� o r e s e n ta t i v e s  e x p r e s s ed c o n c e r n  abo u t  ex tens i v e  m ud f l a t s  
t '.1 a t a r e  � a u s ec l  b y  !:h ie! ,:- i.. -; 1 !  •'t rl c ]  f a l l  o f  t h �  O<'\ h e  Rese r v o i r: .  
T h e s e  11 ud f l a t s  i n h i b i t  d i r ec t  access  to t ll e  s h o r e l i n e .  Wh e 1  
t h e y  d r y o u t , b l ow i ng d i r t  a nd s a nd �om e t i m e s  b 7comes a p r ob l em �  
The ,nud f l a t -; 1 ;,t , l  : >� 1 l ,;1 ng e ro u s  f o r  l i v e s tock  w h i c h  c a n  b ecome 
,n i t P;l i.n r: : , ,,. n u,L The second l d ClJ � 'i t:  n f  U1 ,� :; i ,c  r e s e r v o i r s i n th� 
M i s � o u r i R i � e r  ma i n  s t em s y s t em ,  the i).:,, l1e p r o j ec t ,  co n t-:3. i ns tHl� • > f 
t h e  l a rg e s t  s t o r ag e  po o l s fo r the  spr i ng a nd ea c l y  s u.nme r f l o�d 
r uno f f .  I t  i s  imp0 -; s i b l e  t o  el i m i na te t h e s e  11 ud f l a t s  a nd s t i l l  
o pe r � t:1! t l 1e � i s a o u r i R i v e r  ma i r1 � t� n ,y� t - ! 11 �o r f l ood cont r o i  
:_J 1H t)• > 'i�-; , 

?LOOD l t lG AT WAK PA LA ,  SOUTH DA KOTA 

The T r i b e  q, x: o r. e s sed c o n c e r n  t h a t  the  Town o f Wa k pa l a  i s  b e i ng 
f l ooded wh e n  .. La ke  Oahe  po o l  e l e v a t i o n s  a r e  :>� t ·,.,,een n o r m a l  a nd 
rnax: Ln u,n ope r a t i ng poo l . I n  1 3 5 9 and  1 9 7 4 , the  c ,? r: t>:, ,;,) n, 1 uc t ed 
s l: u11 i t_•:; ,) f f l ood p r o b l e!lls  a t  Wa kpa l a .  B o t h  s t ud i e s  c o n c l ud ed tha t 
t h e r •? i :i  111> �,; ,J ri o,n i c a l l y  f ea s i b l e  so l u t i o n  to t h i s  p r o b l em .  The  
T r i b e  n t t r i L> 1J i: '. � :=;  ti1 i s  f l ood i ng t o  the  .:) 3. he ;:> r () j ec t .  Om aha  
rJ i ::. t r i c t  w i l l  r ev i ew the  pr ev i o u s  s t ud i e s  to  · l r? � � r n i :1 1� i f t :1 ese  
f l ood p r: ob l �m s  are  p r o j ec t- r e l a ted . Fu t u r e  ac t i o n  wo u l d  be b a s ed 
o n  the  r e s u l t s  o f  t h e  r ev i ew . 

H I S TOR I C  A ND P R E H I STOR re H iJ.'I A IJ S K E L E T A L  ] E 'I A [ : I S  

S i nce the  c l o s u r e  o f  Oahe  d am ,  p r e v i o u s l y  u n k no wn a nd _ u n i . 1 1 1 1 -: t ,f. i �,i 
s k e l e t a l  rema i n s h a v e  been  e r od i ng o u t  o f  the r e s e c � o 1 r  c u tb a n K s .  
Repr ese n t a t i ·J e s  o f  the  S t a nd i ng Rock  S i o u x  T r i J e  ex p r e s sed c o n c .� c: ri 
, 1 i.l o u l: t h e  c:�bu r i � l o f  t ' 1 ? > •? -- 11. nd l ri s  ,;1 r1 ·l �bo u t  th:?  ,:- � n 1> • t , 1 'i. , J r 
I nd i a n  a r t i f a c t s  f r o:n g r a v e s . The  T r i b e  i s  c o n c e r ned w i t h _ . 
r e i n t e r·n ,� 1\ '.: 1 , f thes e a nd o t h e r  r 2·n -:1 i n s  -i lHl  e x p0 s u r e  o f  add 1 t 1 o n a l  
g r a v e s . Omaha  � i s t r i c t  � i l l  c o n s u l t w i t l 1  � ! 1e r e s?e c t i v e I nd � a n  
t c i h � :;  n nd S t a te H i s t •> ,:- i. , :  ;, ,.- "'? :, � r. v rt t i o n  O f f 1 c � r s  •,111� ,., , ] ev � l o p t ng 
,'1 1 1 : 1  t n p l emen t i ng c u l t u r a l  r es o u r c e  p l a n s . De �c e n d a � t s  o � ? u l tu r a l  
g ro u ps w i l l  be ::0 1 .� u l t eJ !: ;> , l � t e r m i ne � P !' � ;J ) ( l ,l t .?  d t -i tJn •n t t o n o f  
the  r ,� ,n -i l n s l nd a r t i f a c t s �  The  Co e 9, l ':i  t n  the  p r o c e s s  o f  
, l ev e l 1) p i nq T! O r e  i � E i , 1 i. 1: i , , �  �Jo l icy  o n  t h e  d i s po s i t i. Q n  ,; f '. 1 u·n ,:1. n  
r e:na i n s . 

OWN E R S H I P  OF T H E  R I V � R B ED 

,. ; , ,� J i,: ;t 'l 'i i n ,j �ock S i o u x  T r i tle ,: l ,t i n s  t i 1 o t: i t  s t i l l o w n s  t he  
i: i.. v e r bed ,) [ i: h�  • 1 i • ; :; , , 1; :- i � L  , . � : . S u b sec t i o n  l ( 1 )  l f  ;:,q ' ) l i r: i".., .3 w  
8 5- 9 1 5  s pe1: i f i c .1 l l y p r o v id es f o r  t h e  dc7 u i ..;; i t i o n , i f  t he " . . .  
t i t l e  r: o  .1 n y  i n t e r � s t  I nd i a n s m a ;- : iu v e i : 1 ': '.1 ::! \ )ed o E  t he M i s so u r i 
� i -J •� r- .;Q f 1 r. . i s  i t i s ...i i t : i 1 ! , 1 r : 1 �  '.) ,"> U nd .'t r i es o �  the  S t a nd i fl•J � o c k  
°1 .? :i • .! z'" /  1 t: i o ,, , .  , . " 0 +: '1 ::> r  --;,2c i: l • l H  �} r- o •t id e�J [o r co n �)-� 1 1 -;  1 i: i n1J ': ' 1 ·� 
T r i b •:! fo r t: : 1 � t a k i ng o f the  :Jed o f t h:2 :-1 i "i 'i ,"J u r i  M. i v � r  as we l l ,1 :i 
o the r T r i : i  t i.  i n � !.'� r , 1 -; t·. :; , -:- · , e l ..l w  i s  r. t , ? .i r t: :1 1 t  � ; , �  iJ ri i t cd � t ."l t r? s  
. 1 , ; , 1 u i c: �d o ·,m � r:  :i l l �, n ;"  1 i. l  1 J f :: i 1 e  i ;1 t 2 r e s t s  o f  1 · · 1 • '.!  : · : . 1 11 r l i n J :\ock  
i' r- i '. , , �  · . 1 . ' 1 .:. H�U o f t :1 � ··t i �; ·;n q ( � ' • ! "  1 1 1  1 : · , . �  T r i b e  .,,...1 ;, 
c o n r e n s a t cd f o r  t · 1 1 r. ': J � i 1 lfJ • 

.. 
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WA I VE R  OF SOVE R E I GN I MMUN I T Y  

i');n.:\h,t D i s t r i c t  h a s  bi::! - � ,, l'.'� i 1 u l c i n9 I nd i a n  t r i bes t o  . ..;;pBci f i c a l l y  
lol(..\ i v �  !:he i r  sover e i g n  i 1lmun i t y wh e n  c o n t r a c t i ng w i t h  the Co r ps o f  
E ng i n ee r s  to a l low  t h e  en fo rcem e n t  o f  t h o s e  c o n t r a c t s  by t h e  
C o r ps . T h e s e  wa i v e r s  a r e  l i m i ted ,  per ta i n i ng o n l y  to t h e  spec i f i c  
, : ,J n t c a c t  i n  wh i c h  they H t=!  , : ,J 11 trl. i n�t.. L A l l  o t h e r  pa r t l ":!!3 ... , i t:h wh r>:n 
l : i 1� :::o r ps c o n t r a c t s  ( i. nc l 11 1 l  i. ng S t a t e  a nd l oc a l  a g e n•c i es )  a r e  
s ubj ect  to  s u i t  and , i n  a p p r o p r i a te c a ses , a l so req u i r ed to wa i v e  
s o v e r e i g n immun i t y . T h e  S t a nd i ng R o c k  S i o u x Tr. i. '..>e  feel s t ha t  
I nrl i rt rl 1' r i b� s  sho u l d  0 ?  i: r �-1 i: �d , l i L fe r e n t l y  f r o n  Q i:. '. t :� ,..  ; n v 1� r· n ,1 �n t  
,H.J •� r i.: i e s  a nd p r i v a te p.i c 1: i � -,  .,h ,1 n co n t r ac t i ng w i t h  the co r ps 
beca use  o f  t i 1 , � i ,... '"' !''l�r. i -t l  r el a t i o n s h i p  w i t h the F ed e r a l Gov er·nm en t .  
Rece n t l y ,  ' 1 owe v e r , the  T r i b e  h a s  wa i v ed i t s immun i t y i n  sev e r a l  
co n t r a c t s  w i t h t h e  C o r ?s . Wh i l e � e  w i l l  t r y  t o  r ecog r1 i ,e t ! 1e  
t t: i i.) � s ' de s i r e s  whenever  po -; -, i '., l e , t h e r e  a r e ,  in  many i n s t a n c e s , 
s t a t u to r y  requ i r e ne n t s  for  a b i nd i ng a g r eeme n t  e n f o r c a b l e  i n  co u r t  
wl1 i c h  wo u l d  r equ i r e  t h e  t r i b e �  t o  �a i v e  t h e i r  s o v e r e i g n  i m 1n un i t y 
( se" Sec . 2 2 1  o f  PL 9 1 - 6 1 1 as a,n ended by S ec .  9 1 2  o f  PL 9 9 - 6 6 2 ) . 
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CORPS or ENG INEERS S TA TUS REPORT ON 
_ _ _ _ _ _ _ _ _ __ J,llOJ.Jlu,Nu.T_ IftuulJ180J,\(L.. 6D YISORY CQ\NJ TTEE fJTAC l ISSUES 

Z4 Oct 

1. Exs;ea■ Lands. Olla.ha Distric t developed achedulea and ini-t iated effori:a to 
conduct de ta i l ed reviews of the Corpe aanal(od land.a at Lakes Oahe and Sakakawea 
that fa l l  w i th i n  the ex terior boundariea of the Standi ng Rock iioux and Three 
Aff i l i a ted Indian Reserva t i ons , re.pect i vel y .  Mappi n,c for both project• a lor t

r in Septeaber 1 987 . Land rev iews for each lake are occurring s l■ultaneoua ly . 
Reports of excess are scheduled to be fo rwarded to H0USAC£ on l Septeaber 1988 
This is fi ve 110n ths earlier than or i g ina l ly e■ t iaated . Pre l i■ i nary in for aa t ion 
on each lake fo l l ows : 

a .  Lake Oahe , S tandin,c Rock Reaerv a t i on ,  Nor th Dakota and Soulh Ooko ta . 

Acres acqu i red froa t he I nd 1.ans 
Approx usote ■ 1. l es of shore l ine 
Types of ex is t ing ou l gran ta : 

Ea seaen ts 36 
L icenses 
Penli t s  
Lea ses 

Total 

.. 
-I 

5 1  I ND -26 1 I SD -l5 ) 

55 , 944 
265 

b .  Lake Sakakawea , For t Ber t ho l d  Rese r va t i on I Three A ff i  b a ted T ribes 1 ,  
Nor th Dako ta . 

Acree acqu i red fro■ the Ind i ans 
Approx ui.a te ■ 1 les of s horel ine 
Types of ex i s t i n,c ou t gran t a :  

Eaae■el'l ts 49 
L i censes 2 
Perw i ts 6 
Leases 11 

To t a l  70 

1 52 , 779 

500 

2 .  Oevcl�nt 0J _ Shorc linc
_

Potent1 µl. The Oaaho D 1 ■ t r 1 c t  has prepa red n 
schedu l e  for deve l op ing a l on g- t e n1 p l an for recrcat- 1 0n deve l opaen t for the 
Tr i bes . The p l o.n wdJ 1 <lcn t tfy pot en t .io l  rcc rcal , on n rcus and fac i h l i ce t hn l 
w i l l  he l p  l hr. Tr i b es aeet l he 1 r  oL .1ect 1 vea . 

.a. S l u�1J r n t(  Rock Hes�r vot i on .  D i s t r i c t pe rsonne l and T n b a J  s t u f f huve 
v i s i ted po t r.n t 1 a l  s i t es for Jeve lopme n t .  The Tr i t,e hus pr o v i ded. a l is t  of u l �s 
:.md :1ppropr 1 u lc fac i l 1 l i t!S ,  Coonh na t J un 1 s  con t 1 nu .1 n l( .  T he aa 1 or  ■ i l c-a t on, •s 
ar� :  

S J l e v i s i t s w i t h  t he r r i bc 
Concept D�\l e l ::,pment P l ans 
D ra f t  Out l I nc Hepor t 
F L n a l  Rf?por t to M i ssouri R 1 ver 0 1 v i s Hm 

8 1 - 5 3 8  - 8 8  - 5 

:m Oc t H 7  
J O  Mar d8 
JO J un 08 
1 5  Sep 88 

er 1987 
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b .  Fort Ber t ho ld Reservat ion . The Tribal  Counc i l  is in t he process of 
\ fi l l in,c a Fish and W i l d l i fe staff pos i t ion who w i l l  l ikely serve as t he i r  s 1 n g l e '  

� i n t  o f  con tact respons ible  for coord rnating  an d  defin ing t he Tribes ' obJecp ves 
and goal s  for recrea t i on developmen t .  Past requests for leases on spec 1 r.i c s 1 t C's 
ha e been ataffed aud appto\led. - The major m i l es tones for deve lop1nli{ 1 a !Ong-term 
p l an  are: 

3 .  for t  
has been 
sponsor . 

Si le v i s i t s  with  the Tribes 20 Noy 87 
Concept Development Plans 29 Apr 188 

Draft Out l i ne Report 30 Jun 88 
Final  Report to Missouri R i ver D iy is lon 30 Sep ae· • • j Berthold Infras t ructure Replaceaent .  The Omaha D i s t r i c t ' s  invo.lvemen 

l imi ted to a -response for a Sec t i on 10 penn i t reques t from .the b r i dge 

4 .  Estab lishment of an Indian Desk . An I nd i an desk has been est ab l i shed in t he 
Omaha D is t r i c t . M r .  Howard C. Rudloff,  Execut i ve Ass is tant t'o t he D i s t r i c t  
Enginee r ,  has assumed t h e  respons i b i l i t y  of managi ng t he Indian Desk an d  is  t he 
poi n t  of cont act  for a l l  Indian mat ters . The l ake managers at t he s i x  ma in stem 
project s  and the real es tate field offi ces are respon s i b l e  for t he day-t o-day 
interac t ions . They w i l l  es t ab l ish rapport w i t h  the Tribes i n  t h e i r  areas of 
respons i b i l i t y  and maintain  e f :  .ctivc  co111111un i cat i ons . They w i l l  v i s i t  lhe Tribes 
on a regular  bas i s .  

5 .  Four Bears Exchange - Fort Berthold Reservat ion.!. Section l l 25 ( c 1 o f  t he 
Water Resources Development Act of 1 986 ( PL 99-662 ) and i t s  legis lat ive h istory ,  
requires the receipt of 8 2  parcel s  of Tribal l and compn s i nr; c:tpproxima t c l y  •t:J:J 
acres as cons idera t ion for the transfer of t he Four Hears Comp lex area to t he 
Secretary of I n t erior to be hel<l in t rust for the Thrr�e ,\l'fU iated T r il.Jes . A 
Tribal representat ive recen t l y  indicated the Tribal  Counc i l  w i l l  not send t he 
Omaha D i s t r i c t  a letter  out l ining the i r  pos i t ion on the exchanl{e . In i\pri l 1 987 , 
t he D i s t r i c t  wrote to t he Area D i rector of the B ureau of Indian Affairs Area 
Office in Abt!rdcen , South Dakota,  request ing the i r  :1ss i s l ance in  e ffectuat inl{ the 
exchange . Hav inK not received a rep l y ,  t he D i s t r ict is al(u t n  wr i t ing to t he Area 
D i rector 1n  an a t t empt to imp l ement the prov i s i ons of Sec t i on l l 25 ( c , .  

6 .  Refores tat ion and Reestab l ishment of Hab i tat . The Omaha D i s t r i c t  has 
i n i t iated devc! opmen t  of l onf(-term p l ans for vegetu l  I on unprovement on pro 1er.:t 
land w i thin  the fo1"'11er Stand ing Rock and fort Bertho ld Reservat i ons . They w i l l  
b•� part  of  t he Operat iona l  Manageaenl P l ans of each project . The i n i t i o J  Jota 
co l lect ion i s essent i a l l y  comp lete . The schedule for deve l opment ond •�xP.cut i rm 
of t he p l ans along w.it.h t he cos t of i 1u� l , :mcn t a t. i on 1 s  as fo l l ows : 

a .  J.nke Oahe.  

�' i nn l  p l an  to M i ssour i  U i v,:r D i v i s i on :.! �1ay Htl 

b. J.ake Sakakawea . 

F i u a J  p l an to Missouri fl l vt ir  0 L v i s i ou l :i Apr- RB 
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7 .  Rebur i a l  o f  HU11an Skeletal Rema ins . The Omaha d i s t r ict wi l l  prepare a 
reburial  pol i cy and afi(reement 1 n  coope ra t i on w1 th t he Tribes . It 1s schedu led 

• ·for comp let ion i o  May 1 988 . · \ . 
a The Bish ict staff mct· w1 t h  represen t a t i ves from both reser-'va t i �ns and 

o t her appropr iate part ies ,  in B ismarck , North  Dakot a on. 9 Sept eJlber- -198\ , to 
d iscuss rebur i a l  policy  in  general , and the ske l e t a l  re11ai os of  approximdtely  4'6 
i ndiv iduals held b y  the St3te- o f  North Dakota .  Agreement w8.9 reached to return 
t he reaains t o  the Three Affi l i ated Tribes for reburial  beforq ana l y s u  was 
completed.  On 25 Septellber 1 987 , t he re■a ins were ret urned to t �e Triljles . 

/ 
b .  A skeleton and coffin recent l y  exposed and recovered at the foflllt:r s i � e  

of  Mad Bear Cemetery on Lake Oahe , are b e i n g  temporari ly  stored at a local 
funeral home , awai l i nf( a decision by the S t anding Rock Sioux Tribal- Counci l  on 
reburi a l  arrangements . Two faDti l ies are in dispute over ident i t y  of t he rema ins . 
The Omaha D i s t ri c t  has offered ana l ys u  to deternine age , sex , s tature , etc .  as u 
means of iden t i f i cal lon and reso l u t ion of the dispu t e .  To date , the Tribal  
counc i l  has  made no deci s i on on analys i s  or rebur i a l . 

c. The Omaha D i s t rict ' s  South Dakota archeo logist  w i l l  inves t i gate , at the 
request of the State  Archeologist , reported exposure of skeleta l rema rns near 
Kenel ,  Sout h  Dako t a .  

8 . Erosion a t  Fort. Yates . s 1 i .:rel ine eros 1 on damages were i den t i fi ed during on
s i te i nspect i on by  Oahe project persoonel and repreaf'nta t i ves of  S t and 1 og Rock 
S ioux Tribe on 31 Aul(Ust 1 987 . The shorel ine eros ion prob l ems can be  d i v i ded 
into  t he fo l l owing five areas : 

a. Corps boat ramp near Fort Yates , ND . The boat ramp and park rng  area 
have experienced eros ion prob lems over a long per iod . A study comp l e ted in 
Novenber 1985 recommended pro t ect ion of the area b y  us 1 nY, s l ockpi  l ed rock and 
pump crete.  A purchase order cont ract was awarded on 10 September 1987 to  repai r  
t he area by  3 0  September 1987 . 

b .  Sediment ponds for Fort  Yates waler t reatment p l an t .  Approx imate l y  700 
l i nea l feet o f  eros ion is occurring  at the northwes t corner of t he north pond . 
The eros ion has progressed w i t h i n  f i ft een feet of t he sed i ment ponds . The pond 
is tn immed i a t e  danger of fa i l t ng .  Omttha D i s t r i c t  1 s  exped i t i ng t he p l ans and 
spec i f i cat i ons t o repa i r  th i s  nrea . 

c. Wa t e r  t reatment p l ant . Approx i mate l y  450 l rncu l fee t of shorc l 1 ne 
eros ion is occurr i n g  a l ong t he wes t s i de of t he watP.r L r�.llmcn t p l �n t . We are 
u1vcs t 1 gat 1 nl{ nct i uns whi ch may be t aken to reso l ve t h i s  proli l em .  

ti .  Wa t e r  t n l ake s t ruc ture . Apprmnma t e l y  470 l wea l feet o f  shorn l L ile 
eros 1 on 1s occurr inl( o J onJ{ t he wes t s uJe of t he wat (.) r  i n t ake s t ruc t un1 .  The 
s t ee l  sheet pt l ing foundat i on ts b e i ng eroded l, y wave ac t ion . We are 
i nves t i i,{at i nit, act i ons wh i ch may be t aken to reso l ve t h i s  proL lcm .  
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e .  S i t t ing _ B u l l  bur i a l  s i te .  At  a s i te inspec t i on o n  1 3  August 1987 , the 
\ .�orpa and the Tribe agreed that st�ni drainage runoff fro■ Fort Yates c i t y  

s t reets was �he cause of this  eros ion . The c i t y  w i l l  correct t h i s  prob lem . , No 
further studies w i l l  be conducted by the Corpe . ' 

, 

A study has been i n i t iated to address t he general prob lem of erOs i on· in the •for, 
Yet� �r�e .  It w i l l  define the prob l ea ,  eval uate solutions , ana lyze eco

1
0(Ja j c  ' 

feas 1b 1 h ty , 3nd p repare a final report on the st udy res u l ts .by l Apr i l  1 988 . 

9 • . Re1110val of Timbfil:.J.. Lake Oahe . The Omaha D i s t r i c t  and the �tand i n l(  Rock �i ux 
Tribe are dev� lop ing a jo i n t l y  prepared p l an that iden t i fies ape�

0

i f i c  �reas ofT 
�oncern , ou� h nea a pr�gr� of l i■ i ted c l earing and deve lops a cost est imate rir 
1mp le�ntat 1on . Coord i nat i on with t he Tribe  has been i n i t iated and ava i lab le 
d�ta l S . w:id�r revi ew .  The report i s  schedul ed to be transm i t t ed lo· the Missouri 
R i ver D 1 v u 1 on on l June 1988. At a 31 Augus t 1987 meet ing with t he Tribe ,  
a�rangements were made for the rcaoval of  fal len t imber n J onl{  the shore l ine for 
!�:::�!i�nd t he poss i b l e  reaoval of some s t anding t imber for fi rewood was 

1 0 .  Jed ' s  Landing. Tribal comment s  w i l l  be sol i c i t ed upon receipt  of a l l  future 
requests  f�r l ease of former reservat i on l and for recreat ional purposes . The i r  
COJlllllent� wl l �  a l s o  be  requestPrt o n  a n y  requests to sel l  a l coho l i c  beverages i n  
connec t i on w i t h  such leases . 

l � .  Wakpal a . Fl oodi ng. On 8 September 1 9.87 , the S t and i ng Rock S i oux T r ib<! met 
w 1  th  Omaha D 1 s t r i�t .  . Inf�rma t i �n concern ing pas t f lood ing at  Wakµala was 
exchanged . The O t s t r1 c t  1 s reviewing three previous s tudy reports ,  i n fonna t ion 
relat � to _ l ake l eve l impac t s  and ex i s t ing Corps author i t ies . An econom ic  
analys t s  w 1 J  l be part  of their  rev iew process .  A s i te v i s l l  i s  sched u l ed for 
November 1 987 and t he rev i ew  is scheduled for comp let ion by 15 December 1 987 . 
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U n i t ed Sta tes D�pa r tment  of the  Interior 
Bt:K L.\U O F  R EC L.��IATION 

ll'ASI I J )';GTON, D.C. 2024-0 

Mr, Charl e s  W. Murphy 
Cha i rma n ,  Stand i ng  Rock 

S i oux Tr ibe 
Fort  Yate s ,  North  Dakota 58538 

Dear Mr .  1'\urphy : 

O C T_  9 1987 

On Se ptember 2 3 ,  Mr , Haydn  Lee of my staff met wi th  Senator Burdi ck  a nd 
r e prese ntati ves of the S ta nd i ng Rock S i oux  T r i be to d i scuss  the study pro
cess  for the devel oprr,e n t  of  i rr i g a t ion and mu n i c i p a l , rural and i nd u str ia l  
s e r v i ce  as  authori zed by  provi s i o n s  of the Garr i son D i vers i on Un it  
R e formu l a t i on Act , Thi s proce ss  has  been  the s ubject of a ser i e s  of  
meet i ng s  between  Reg iona l  D i rector B i l l y Mar t i n ' s  sta f f  and  representa ti ve s  
o f  your tr ibe . O ur unde rs tand i ng f s  t h a t  the tribe wants  any Garr i son  
D i ve r s i o n  Uni t study funds  author i z ed by  P ub l i c  Law 99-294 for Irri gat ion  
a nd 1TUn f c i pa l , rura l  and i ndustr i a l  supp l i e s  on the  reservat ion to  be 
transfe r red to the tr i be so that f t  can  c ontract for those stud ies  to be 
carr i ed out under the I nd i an Sel f-Determi na t i on  and E ducat ion As s i stance 
A ct  of 19 7 5  ( P ub l i c  Law 9 3-638 ) ,  

T he Secretary o f  the I n ter i o r ,  i n h i s  Ma r c h  1 6  l e tter to Senator Burdi c k ,  
s tated that the B ureau  o f  Rec lama t i on be l i e ve s  that a comprehens i ve pl a n  
f o r  al l reserva t i o n s  a f fected by t he G a r r i son project requ i res the p l a n  to 
be de vel oped by one a gency ,  There fore , he a sked  Rec l a ma t i on to formu l ate a 
comprehens i ve pl a n ,  i n  cooperat ion  w i th  a l l the tr i be s ,  under i ts P ub l i c  
L a w  99-294 a uthor i ty ,  a nd d i rected Rec l a ma t i on ,  i n  cases  where i t  wou l d  be 
more effec t i ve and e f f i c i e n t ,  to u t i l i ze contracts  w i t h  pr i vate f i rms 
r ather than to u se Recl a ma ti on staff ,  F urther ,  he stated that Rec l ama t i on 
a nd the B ureau of I nd i a n  A f fa i rs ( B I A ) a re to ful l y  coordi nate wi th the 
a ffected tr i be s  in orde r  to ach i e ve the re s u l ts env i s i oned wi th the 
Garr i son Re formul a t i on Act l e g i sl a t i o n ,  

A s  w e  stated i n  t h e  Ju l y  27  memora ndum a ttach e d  t o  Secretary Hode l ' s  l e tter 
of Augu st 20 to you, we s upport the use  of  contrac t i n g  de s i gn and construc
t i on a ct i v i t i e s  as wel l as  a ny spec i f i c  p l a nn i ng act i v i ty that can be ioore 
e f f i c i e n tl y  done throu g h  the prov i s i o n s  o f  the t nd i a n  S e l f-Determ i nat ion  
a nd Educat ion A s s i s tance Act . O ur  suppo r t  f s  cond i ti oned on a case-by-
c a se ba s i s , wi th  adequa te p l a n  formul a t i on ,  env i ronmental  assessment , a nd 
techn i ca l  over s i g h t  of the contracted work provi ded by Rec l amati on fn coor
d i nation  wi th B I A .  

Recl a ma t i on does have t h e  respons i b l l  i ty for t he  adequacy of the stud ies  
a nd to see  that funds  are ut1 1 1 zed as df  rected  by  the Congress .  The end 
product 111:1st be acceptab l e  to the tribe and be abl e to prov i de long-tera 
benef i ts .  



M r .  Cha r l es  II . Murphy 

c c :  
Honorab l e  Quentin  N .  Burd i ck  
U n i ted  State s  Se nate 
Wa s h i ngton,  D . C . 205 10 

be : 
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Si nce rely yours , 

(Sgd . )  c. D&le Duvall 

C .  Da l e  Duva l l 
Comml s s 1 oner 
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s tor i e s  f r om 

131  

"THE  T A K E N  Lft�D " 

H a r r y  Sw i f t Horse 

Reg i na ld B i rd Horse  

Vernon I r on C l oud 

These p r o f i l es a re represen t a t i ve o f  the many Dako t a - Lakota 
( S i ou x ) peopl e  who lost  the i r  land on S ta nd i ng Rock Reserva t i on 
i n  Nor th and South Dakota d u r i ng the con s t r uc t i on of the Oahe Dam 
and Re servo i r , of the P i c k - S l oan M i ssou r i  R i ver  Program . 

Fad i ng i n the m i nd s  o f  the gover nment  and in the memo r i es of the 
you nger  peop l e , the l oss  of the ance s t r a l  lands  st i l l  pl ag ues the 
now elder l y  i nd i v i d ua l s  and the i r  o f fspr i ng who have su f fe r ed 
f rom the d i s l oca t i on , of ten w i thout  j us t  compensa t i on .  

The same s t o r y  can be told  on the Cheyenne R i ve r  Rese r v a t i o n  to 
the sou th , and For t Berthold  Reserva t i on to  the nor th on Lake  
Saka kawea , concer n i ng the  three  a f f i l i a ted t r i bes . It  is  hoped 
that  these s tor i es w i l l  concer n  a l l  who read them . 



SW I FT HORS E 

H a r r y  S w i f t  H o r se 
i s  8 7  yea r s  young . He 
h a s  l i ved mos t  o f  h i s  
l i fe r i ght  ne x t  t o  the 
M i s s o u r i ,  a few mi les  
s o u t h  of  Cannonba l l , on  
the S tand i ng Rock 
I n d i a n Rese r v a t i on .  He 
i s  f r om the N o r t h e r n  
D a k o t a  peop l e , o f  t h e  
S i ou x  Na t i on .  

'' L i v i ng o u t  here 
a i n ' t l i ke the  t o wn . 
There  your w i fe can  wor k  
a s  a d i shw a s he r . Man 
can  f i nd odd j ob s , ea r n  
maybe $ 2 . 8 9 a n  h o u r . 
More  these days  . . .  My 
p l ace , ,  got  to b r eak  
h o r ses  for  a l i v i ng .  
Get  f i rewood , r u n  
c a t t l e . Never  enough . 11 
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"The l a nd  is c r eep i ng towa r d  the R i ver , maybe four o r  f i ve 
i nches a yea r . "  

Ha r r y  c r ouches over  a l i t t l e ,  pee r s  a t  the s a n d y ,  damp bank  
ea r th and  d r aws  a d i ag r a m  w i th the t ip  o f  h i s  o l d  b l ack boo t . 

" B u f f a l o  used to c r oss  here . Water  wea ved a r o u nd l i ke th i s ,  
s h i f t i ng some each  yea r .  Ra i l r oad come i n ,  a l l  the t r ees gone 
a l ong the ba n k s  here , say  they h a ve to bu i l d earth d i k es . Then 
the r i ver ran s t r a i g h t  . . .  See that  gul l y ,  a g a i n s t  the na t u r a l 
l ay o f  the h i l l s ?  Tha t ' s a bu f f a l o  t r a i l .  They come down , 
c r o s s  a t  an a ng l e . Take  a who l e  day . "  

I n  the 1 9 5 0 ' s  the Oahe Nego t i a t o r s  f aced a tough dec i s i o n , 
whe ther  to f i g h t  the B . I . A .  and the Army Corps  o f  Eng i nee r s  a nd 
r es i s t the cons t r uct i on of the Oahe Dam and Rese r vo i r ,  or go 
a long  w i t h the powe r f u l  g o v e r nmen t f o rces and hope t o  get a s  many 
conces s i ons a s  they could . Some , l i ke Ha r r y ,  though t it  was a 
bad idea to pa r t  w i th  the i r  cove ted r i ver  bo t toms  l a nd , at a n y  
p r i ce .  A n d  t h e y  sa i d  so , i n  the o l d  way , e a c h  f am i l y  head 
spea k i ng ou t .  But the p r om i ses  f l owed out of the mo u t h s  of the 
g o v e r nment represen ta t i ves  l i k e m i l k  and honey , a nd many we r e  
swayed . 

" See tha t h o l low  o u t  p l ace there , a l o ng the ba n k ?  Tha t ' s  
whe re  the bu f f a l o  wou l d  come out  o f  the r i ve r  and r u b  aga i n s t  the 
g r ound , brea k up the mud , br i s t l e s and s t r a i g h ten the ha i r  in  
the i r  h i de .  " no t h e r  one up nea r Manda n .  N o t  ma ny  know  that . "  

He i s  s ta nd i ng on top o f  a c r ac ked and w o r n  s l a b  o f  
concrete , pa r t  of  the o l d  founda t i on t o  h i s  house . The depth i n  
h i s  eyes and a s l i g h t  wea r i ness  o f  vo i ce show the immen s i ty o f  
emo t i on we l l i ng u p  i n s ide  h i m ,  pe r ched l i k e a n  ag i ng hawk a t o p  
h i s  aer i e ,  en v i s i o n i ng be t t e r  days . 
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sw i f t  H o r s e  was brought  on to the Tr i b a l  Counc i l  a f te r  he 

broke h i s  arm in 1 9 4 9 . A few yea r s  l a ter  the  Ga r r i so n  D i ve r s i on 

cont rover sy a r os e . The p r o j ec t  wou l d  f l ood e x tens i ve por t � o n s  o f  

t h r e e  l a rge I nd i an r e s€ r va t i ons , d i s l oca te m a n y  peopl e  l 1 v 1 ng on  

the i r  t r ad i t i on a l  s i tes , a nd des t r o y  mo s t  o f  the wooded areas  so  

r i ch in  game , ag r i cu l t u r e  and needed t imber . 
" Had a br oken a r m .  

Cou l dn ' t b r e a k  hor ses . . .  A n  
e ld e r  sa i d , " Young ma n ,  
take  i t  easy , pu t you on 
the Tr i ba l  Counc i l .  I 
d i d n ' t know noth i n " . "  He 
says , "For  the peop l e . "  
Had j us t  fou r teen Counc i l 
membe r s  then , and a C ha i r 
man- a t - l arge . Many t a l k s  
l a te r , enough s a i d  we 
shou ld  go a l ong w i th the 
gover nment . They sent  me 
to  B i l l i ng s , represent o u r  
peop l e . "  

O f  cou :se , he had spoken 
aga i ns t  the f l ood i ng ,  so  
the counc i l  knew he wou l d  
not  b e  pushed around . B u t  
H a r r y  Sw i f t H o r se h a d  one 
t ra i t  the t r ad i t i on a l s  held 
in  h i g h  esteem . He was 
t o t a l l y  hones t ( t iwaheyanka ) 
a man of h i s  word , and 
e x pected others to  be s o  
( igduhawac i n ) . 

" Seven yea r s  we 
t a l ked , many d e l ays . 
Lo t s  o f  promi ses . 
E l ec t r i c i ty ,  water , f ue l . 
New l a nd , i r r iga t i o n  . . .  " 
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" The hunter set h i s  
t i p i  there , a bove the 
ho l low . Bu f fa lo come , 
he s i ts i n  the open i ng 
w i th h i s  bow and shoo ts 
h i s  mea t ,  a l wa ys a n i ce ,  

_. fa t she-cow . They k i l l  
maybe twen ty bu f fa lo .  
Th e res t keep pa s s i ng 
by , don ' t even lo o k . "  

,_, Two shots r i ng ou t ,  

hera ld i ng the new dee r 
season . The idea o f  
k i l l i ng huge bu f fa lo 
w i th a s i ng le a r r ow f r om 
the t i p i  open i ng seem s 
i nc red i ble , and the 
though t comes tha t they 
a re s t up i d . 

• t i fe i s  a c i rc l e , 
and th e bu f fa l o  know 
they a re feed i ng us . We 
a re Pte peop l e , we a l so 
a re bu f fa l o , bu t we came 
out from the ea r t h  
d i f fer en t . •  

Pee l i ng as much as see i ng ,  Ha r ry Sw i f t  Ho r se p i ck s  up 
s i g na l s  f r om a l l  a r ou nd h i m ,  te l l i ng h im wh a t  i s  ha ppen i ng i n  h i s  
wor l d .  S tepp i ng ove r a pa r t i a l l y  bu r i ed t r u nk and pu s h i ng t he 
th i c k ,  denuded br anches away , he mo ve s i n to a sma l l  c l ea r i ng . 

" Th i s  wa s ou r ga rden . . .  And over  there wa s th e co r r a l . •  
When d i r ec t l y  ques t i o ned , Sw i f t  Ho r se does n ' t m i nce words 

a bo u t  h i s  l o s s . 
" I  had 1 8 9  ac res , a l l  pr ime bo t tom l a nd ,  here  be l ow whe r e  

Chi e f  See The Bea r se t up h i s  v i l l age . Now I l i ve be l ow tha t  h i l l , 
a bove  the cou l ee .  I bo ught 2 9  ac res  . . .  They pa i d  s i x  d o l l a r s  an 
acre . . .  Ac r o s s  the r i ver , they go t $ 1 8 9 . 9 9 an acre . Th a t ' s the 
wh i t e s i d e . • 

He looks  ba ck  ag a i n ,  see i ng the bu f f a l o  t r a i l ,  remembe r i ng 
t he r i ver ra ther  than  the la k e . 

"Al l l a nd on the Ea s t  s i d e  i s  Ya nktona i .  Tha t i s  the i r  
c oun t ry . "  

Th e cou r s e  o f  h i s to r y  i s  c l ea r  i n  h i s  s t a t emen t ,  the 
connect i on u nm i s takab l e . The Ya nk tona i lost a l l  the i r  l a nd on 
t he other s i de , now the "wh i t e •  s ide , and we re  never acknow l edged 
nor  g i ven  repa r a t i ons . 

" Hy w i f e  had 1 6 9  acres , down nea r Wak p a l a .  She  got  to buy 
1 7  acres . •  

I n e v i tably non- I n d i ans wa nt  to que s t i on tha t  t h i s  ma ny 
prom i se s  and trea t i e s  co uld  be b r oken by the same gover nment  that  
f o r med a trust  r e l a t i onsh i p  w i th Na t i ve Amer i can peopl e s .  

" B . I . A .  a l ways had i t  i n  f o r  S tand i ng Rock . Because o f  
S i t t i ng Bul l .  They pass u s  by . Noth i ng . •  

" They th i nk . . .  the f i g h t  o v e r  the B l a ck H i l l s ( L i t t l e  B ig Horn ) . 
We knocked the i r  f l a g  down . They bl ame S i t t i ng Bul l . "  
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Un t i l  a few yea r s  ago , Ha r ry l i ved i n  a wood house w i thou t 

wa ter , hea t i ng ,  and on l y  recen t ly hooked up to e lec tr i c i ty . He 
made h i s  own add i t i on . Ye t he l i kes h i s home , a nd the o ld 
br i d les , tac k and sadd le pa r ts adorn the wa l l s ,  ins ide a nd ou t .  
They a re s t i l l  i n  use , as Ha r ry ru ns a few head of ca t t le a nd 
some ho rses to th i s  day . 

" Be t ter ca tch tha t pony and rope those s teer . Pu t a l i t t le 
gra i n  ou t , he ' l l  come i n . . .  Now them Roos i an ca tt le- there , no 
good . Hea t ' s tough , neck s a l l  wr ong . They can ' t teH. . •  

Ha r r y f l ashes one o f  b.i s  ra re smi les , genu i ne and l i ve l y .  
" Maybe I he l ped to del ay the wo r k s  a l l  those yea r s . "  

Wa l k i ng a l o ng Sw i f t H o r s e  i s  r em i nd ed o f  the t r i p  th e 
co u nc i l  r e p r e s e n t a t i v e s  t o o k  to Wa sh i ng t on D . C . ,  and how they  had 
to v i s i t  a nd l i s te n  to o f f i c i a l s  f r om ea ch d ep a r tme n t  a l l  we e k  
l o ng . H i s  mo s t  v i v i d  memo r i e s a r e  not  o f  mo nume � ts , howe ve� . 

• wa n t ed to c r o s s  th i s  r i ve r , had to t a k e  th i s fe r r y ,  k i nd o f  
l o n g  i n  t h e  wa t e r . Some bo s s  ma n l e t  eve r yone o n . Th ey r u s hed 
d o wn j us t  l i k e  a he r d of ca t t l e  . . .  Ho , funny he r d , a l ; on on e 
e nd . . . Boa t t i l t s ,  l i k e th i s  . . . Th i s  bos s  s t a r t s  ye l l i ng a nd 
cuss i n ' , mo v i ng the he r d  on the  o t he r  end  . . .  L i k e  ca t t l e . "  

Ha r r y Sw i f t  Ho r s e 
i s  pr etty  much  don e  
ta l k i ng n o w ,  so he j us t  
walks  to the fence , 
s i ts  on the l o we r  r a i l ,  
a nd looks  of f i n  the 
d i s tance , see i ng some 
v i s i on of  the past and 
present w i thout  any 
s t r a i g h t  l i ne of t i me .  
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Far ther down the d i r t  road is a we l l - kept g r a ve ma r k e r , f o r  
h i s  w i fe .  They h a d  s i x  ch i l d r e n , but  o n l y  o n e  son  l i ved to r a i se 
h i s  own fami l y .  H a r ry' s g r a ndch i ldren  l i ve i n  h i s  f i r s t  " 6 5 0  
house"  across  the way , af ter  t h e  son ' s death . 

The yea r s  have o n l y  gotten harder  for  the f u l l - bloods l i ke Swi f t  
H o r s e , a s  the s i gn  "Sen i o r  c i t i zen , n o  l iquor  a l low"  tes t i f i e s  
u nder  the ma i l box . E v e n  the church , nea r t h e  g r a ve s i te ,  h a s  
compl etely  d i sappe a r ed , now me r e l y  some ove r g r own b ushes  i n  wha t  
i s  otherwi se the ubiqu i tous p r a i r i e br owns o f  d r y ,  t r ampled 
g r a s ses , j us t  a sho r t  d i stance f r om the few tree s , mos t l y  dead 
t r u n k s  and d r i ftwood , ma r k i ng the bound a r y  of  the " Ta k e n  Land . "  

HARRY S W I FT HORSE 

passed away o n  
November 1 0 , 1 9 8 7  

j us t  f o u r  days  
a f ter  g r a n t i ng 
th i s  i n te r v i ew .  

B I RD 

HORS E 

" Th i s  i s  not  my cho i ce to l i ve here . "  
Reg i na l d  B i rd Horse  s t a nd s  ta l l ,  d a r k  and f o r b idd i ng o u t s ide  

the house he bu i l t  his  f am i l y  when  they were  d i s located f r om the  
cho i ce southern  bank  of  the Grand R i ve r  n e a r  Mobr i dge . 

" The Army  took my l a nd away . P u t  me here . But  I am n o t  
happy i n  th i s  p l a ce . No wa te r , no trees , no t i mbe r . N o w  the 
Army wa nts  to take our s a c r ed canyons away . . .  You hea r  wha t  they 
a r e  d o i ng to our l a n d ? 11 

•• r bu i l t  th i s  house . I am a ca rpente r , an e l ect r i c i a n , and 
wha teve r e l s e  I m u s t  be to l i ve he r e . But no l i cense . A l ways I 
must  t r ade my work  wi th ·someone e l se . The wh i te ma n ' s l aw . "  

H i s  house i s  i ndeed bu i l t  to la s t , not  far  f r om the ma i n  
h i g hway i n t o  Mob r i dge , on  l a nd e x po sed to  t h e  w i nd and snow 
wi thout  vege t a t i o n  to break  the co ld . B i r d Ho r se had to c u t  the 
rough , r u t ted d i r t  road i n to his  home a rea . 

" The roof  I took f rom my f i r s t  house , down on the r i ve r . 
The beams  of the house a l s o . But  these boa r d s  l i e  acros s ,  not 
l i ke the logs be f o r e , they we re upr i g h t . No ch.i nk i ng , no ho les , 
no heat  loss  . . .  I had to bu i ld th i s  way , or no helpi ng money f r om 
the gover nmen t . "  

I n s ide  h i s  fanri l y  i s  watch i ng a foo tba l l  game , the Red sk i n s  
aga i ns t  t n e  Ra i de r s .  T h e  house  i s  ve r y  c l e a rr ,  ador ned w i th 
p i c t u r e s  of r e l a t L v2 s  and Lakota  leader s  of the pa s t . He shows 
the bat h r oom w i th p r i de ,  the new f i x tu r e s  w ith a powe r  ou t let  he · 
i n s t a l l ed ,  w i th a f r i end . There a r e  s i x  l a r ge , p l a s t i c  pa i l s of  
water  in  the k i tche n , f o r  cook i ng ,  d r i n k i ng ,  bath i ng and 
f l u sh i ng .  

,· t "The B . I . A .  put th i s  c i s t e r n  i n , out  back , and I hooked 
u p .  But  i t  cos t s  f i f ty do l l a r s  for  a thou sand g a l l o n s  to 
del i ve r , a h u nd r ed to f i l l  i t . "  

H i s  po i n t  i s  c l e a r . They can  l i t t l e  a f ford t o  pay that  much 
for  water on the r e s e r va t i on , and r e f u s e  to move off the l a nd .  
Even h e r e  he , l i ke othe r s , t r i e s  t o  l i ve l i fe accord i ng t o  the 
ways pa s sed down f rom the elder s .  H i s  swea t lodge s t a nd s  lone l y  
out beyond t h e  ca rcasses  of d e a d  ca r s ,  i n  p l a i n  v i ew of  the road , 
o u t l i ned i n  the d i s tance  by Ra t t l e s n a k e  Bu t t e . 
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'' Peop l e  ca n take  a v i s i o n o n tha t bu t te . The s t o r y  i s  two heyo k a s  ( co n t r a r i es )  k i l led a sacred s n a k e  there and the 
v i l l ages f l ed .  The heyokas  fought  r a t t l e r s  for �any days , and  f i n a l l y lost  . . .  It  is  a da nge r o u s  p l ace . •  

Reg i na l d  f i n a l l y  consents  to go to the r i ver bo t toms  and 
v i ew the l a nd taken away f r om h i s  and h i s  f a t h e r ' s  fam i l i e s .  
H e  m u s t  be ca r e f u l  
o f  g ove r nmen t s , 
who cou l d  t a k e  
more . 

" A l ong the 
r i ve r  he re , th i s  
was  a l l  our  
l a nd . . .  I f  
peop l e  can own 
l and . . .  " 

No wor ds need accompany  the powe r f u l l y  mov i ng vi s ta wh i ch g r e e t s  Reg i na l d  s t a nd i ng on the southern  r i dge of the G r a nd R i ve r  va l l ey a t  the e x tent  of  t h e  reservo i r  h i gh wa ter  ma r k . I n  the back� round t a l l ,  gray , dead t r u n k s  of  once m i ghty t rees s t a r k l y  ou t l i ne the sha l l o w  water  j us t  cove r i ng t h e  ground . F a r ther  away to  the e a s t , the upper s tubs o f  t rees s i gna l g r e a t e r  depth , and the unseen f o r e s t  beyond , en t i re l y  submerged . Even more  
s ta r t l i ng i s . s t r a i ght ahead and to the we s t , whe re a va s t  sea o f  c a k ed a n d  d r i ed m ud-ea r th e x tends  out  f rom t h e  e x p i red t r u n k s  o n  t h e  shore l i ne .  Here  and t h e r e  a lonel y ,  of ten t i ny o a k  t r ee has  left  i ts  bod y a s  a s ymbo l o f  su r v i va l  
f r om the ravages o f  the 
and f i r ewood h u n t e r s . 

The steep road 
leads down to w i d e  
shelves . S topp i ng a t  
one , Reg i na l d  s teps 
i n t o  a s q u a r e  a rea of 
decomposed r u b b l e . 

'' Th i s  was my home , 
the one whe re  the r o o f  
c ame f r om . "  

He grasps  the 
c r u mb l i ng res i d ue of 
concrete and d i r t ,  
l et t i ng i t  run  f r om h i s  
f i nge r s .  
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The area  i s  rema r k a b l y  f la t ,  a nd seems una f fec ted i n  the 
man n e r  o f  the deso l a te d r i ed-mud sea beyond . Reg i n a ld s t eps down 
the s l ight i nc l i ne and wa l k s  to some not-qu i te r o t ten pos t s  
p r o t r ud i ng o u t  o f  the g r o u nd . 

" The co r r a l .  See these  other pos t s ?  we sunk these t o  
suppo r t  t h e  o l d  pos t s ,  even then some f i f t y  yea r s  old . "  

S u r e  e nough , the stubs  a re spaced o u t  j us t  r i ght for  a 
f a i r l y  b ig  co r r a l  and ba r n . I t ' s about  th i s  t ime that  que s t i on s  
appea r conce r n i ng the " taken  land"  a n d  the wa t e r  leve l . Even the  
d r i ed-mud a r ea is  o f f  and down  a t  l ea s t  s i x  or  e i gh t  fee t , and 
the a c t u a l wa t e r  level i s  lower than  tha t .  Th i s  a r e a  was never 
f looded , nor cou l d  anyone have eve r though t it wou l d  be . 

"Yeah , they took th i s  l a nd and sa i d  we co u l d n ' t l i ve her e .  
Had to  move . Beyond the r idge the r e . The Army took a l l  t h a t  
l and , even up a n d  over t h o s e  h i gh h i l l s .  T h e y  pu t u p  s t a k es , a n d  
t o l d  us  a l l  th i s  w a s  n o  l o nger  our  pl ace to  l i ve . "  

The road cut  a t  an  a n g l e  th r o ugh the r i dge-h i l l s  r i se s  
sha rp l y ,  a s  i f  a pas sageway t o  some o t h e r  w a y  o f  l i fe ,  l e s s  j us t ,  
less  mea n i ng f u l  a s  a n  env i r onmen t .  B i rd Horse  po i n t s  wes t  down 
che r i ve r  va l l ey . 

" Took a l l  that  l a nd , even wher e  those l i v i ng t rees a r e  now . 
Pul led a chu rch out  too . J u s t  took i t  a p a r t .  Never seen i t  
aga i n  . . .  " 

Reg i na ld wa l ks out  on the 
m ud-ea r th area , and grabs hold 
of,  c a r e s ses  r ea l l y ,  a dead Oak 
t ru nk s t i ck i ng up as if a 
symb o l  o f  the pa s t , one tha t  
S i t t i ng B u l l  o f ten made 
a l l eg o r i e s  about i n  h i s  
s peeches o f  res i s t a nce . 

" Th i s  o l d  f r i end , good f o r  
b u i ld i ng , a n d  c a r v i ng . Hakes a 
good hou s e ,  l i k e  my father ' s  
o u t  the r e , nea r that  b i g  t runk 
a lone  nea r the shore . A l l  
l og s . W e  moved i t ,  o n e  pi ece 
b y  one . "  

As  be f o r e , B i rd H o r s e  can  
s ee h i s  f a ther ' s log house as  
he r ememb e r s  it  i n  his  youth , 
s i t u ated am i d  t h i c k  t r e e s  
popu l a t i ng the bend i n  the · 
r i ver , a sho r t  d i s tance f r om 
h i s  co r r a l  f u l l  of ho r s e s  and 
t he ca t t l e  r a nge- feed i ng on the 
h igher h i l l s .  As he wa l ks 
r e f l ec t i v e l y  a l ong , he s tops 
a nd p i c k s  up a r u s ty r o l l o f  
b a r b-w i r e  w i nd i ng back t o  yet 
anothe r  dead Oak t ree . He 
p l a ces the co i l  on the · t ree 
whe r e  it  somehow be long s , a nd 
goes on . 
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" My f a the r  a nd u nc l e s  bu i l t  bo th houses . Tha t  i s  why we 
s a ved them . H a rd wor k  d r agg i ng the logs  over the r i dge and i n t o  
tha t  creek va l l ey . Sad n i gh t s . " 

As Reg i n a l d makes  h i s  way back up the r i dge face ,  he po i n t s  
out  the fenc i ng a nd the i r  o ld l a nd ho l d i ng s . 

" La ter , th e A rmy leased out  some of th i s  l a nd . We found 
ca t t l e  down he r e . Told the owne r s  we wou ld round ' em up a nd 
auc t i on ' em .  I t ' s our  l a nd ! "  

A t  fathe r  B i rd H o r se' s home ,  
d og s come ou t ba r k i ng ,  ca t s  
prowl  and b i rd s f l y  o f f  when 
peop l e  appr oac h . There  is  no 
water and no he a t  othe r  th an  an  
o ld wood-bu r n i ng s tove . An 
empty c i s te r n  l i ke h i s  son ' s ,  
s t i ck s  up be s i de the house . 
The outhouse r e s t s  about  a 
h und r ed ya rd s o f f , nea r the 
f i r s t wood p l a n k  home they 
bu i l t  a f te r  d i s locat i on . Just 
a sho r t  ways sou th is th e o ld 
house f rom down by th e r i ve r , 
c a r e f u l l y  recon s t r ucted w i th 
the o r i g i na l  r a nch gate a nd 
n ame p l ank ne x t  to i t . The 
a nc i e n t  loghouse s i ts apa r t  as 
i f  revered for i t s  h i s t o r y , and 
no other purpose . Reg i na ld 
gets i nc i s i ve a t  h i s  f a the r ' s 
p l ace . 

" They sa i d ' f ree e l ec
t r i c i ty ,  wa t e r , hea t i ng ' . " 

When fathe r  B i rd H o r s e  
le a n s  aga i n s t  the wea the r ed 
log s , there i s  a s t r a nge , 
spec i a l  commun i on of man and 
home . The o ld man i s  of few 
word s and deep w i sdom . 

Perh aps v i s i to r s  a r e  s u r p r i sed when they enter  h i s  newe r home , 
ca r e ful l y  fu r n i shed w i th an o ld i ron bed , ha nd -made f ramewo r k s  
a nd s imple wood cha i r s ,  a l l  br ough t i n to pe r spec t i ve by the 
s h i n i ng face o f  a resplendent Jesus  Ch r i s t on the wa l l . 

" Somet imes I go to a Sunda nce down on Cheyenne 
R i ve r , or  th e Rosebud , "  Reg i na ld co n t i nues a s  he d r i ve s  a l ong the 
r oad tha t  hugs the r i ver  r i dge . " And I he l p  whose  wh o need to  
h ave a v i s i on ,  wa i t i ng th ree o r  four  days be l o w  the s e l ected 
b utte . " 

For  Reg i na ld B i rd H o r se , h i s  father and fam i l y ,  the ce n t e r  
o f  the wor ld i s  a l o ng the G r a nd R i ve r  nea r the co n f l uence o f  th e 
M i s s ou r i . Th a t  i s  why he does not  move . He wa i t s . Perhaps the 
d ay w i l l  come when he w i l l  retu r n  and l i ve on wha t  th ey ca l l th e 
" Ta k e n  Land . ' "  
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" A l l my l a nd was taken , and 
my br o ther s '  too . Here  i s  my 
w i fe' s land . Her fathe r l o s t  
mos t o f h i s  ranch . J u s t  th i s  
l i t t l e  p l a ce he r e , and th ose 
h i l l s ou t beyond the co r r a l . " 

Vernon I r on C l o ud spe a k s  
o n l y  when he i s  c l e a r  i n  h i s  
m i nd on wha t  he wa n t s  to  say . 
And then he says i t . 

" I  wa s maybe th i r ty  when 
they took ou r l a nd . . .  We wen t  to  
b i g  mee t i ng s  a t  For t Yates  he ld 
by the Tr i ba l  Counc i l . On l y  
rese r va t i on peo p l e  we r e  the r e , 
a nd they t o ld us wh a t  we had to 
do . Where to go . How m uch they 
p a i d for  ea ch ac r e . " 

H i s  wi fe ,  Theo , i s  a l ways  
smi l i ng ,  f i nd i ng someth i ng to  
s ha r e  he r  gen t l e  l augh ter abou t ,  
a nd a t tent i ve ,  ha rd l y  mi s s i ng a 
nuance o f  any v i s i to r ' s ac t i on s . 
Above the i r  k i tchen tab l e  i s  an 
a r r e s t i ng pa i n ted pho t og r a ph of  
an  eterna l l y  l ong tab l e  nea t l y  
set fo r the La s t  S uppe r , ca nd les  
l i t  and no one  present  i n  the 
haunt i ng l y  bea u t i fu l  h i l l s and 
sea s i de i n  the back g r o u nd . 

" No ,  the Counc i l  j us t  to l d us the Corps  of Eng i nee r s  wa s 
gonna bu i l d the dam . The ta l k  a bo u t  e l ec t r i c i ty s t a r ted up a f ter  
the peop l e  moved . "  

"Many peop l e  l i ved a l ong the r i ve r  on the bend towa rd the 
M i s s o u r i .  The o ld ones co u l d n ' t mo ve , we re never happy i n  the 
new p l aces . '' 

Thno reco u n t s  the l oca l  l i t u r g y  of the taken l a nd .  "Maud 
Gunner moved up over thos e  h i l l s .  She d i ed sho r t l y  a f te r  th a t . 
The l i fe j us t  l e f t  her , l i ke the l a nd . And H a r r y  Bone C l ub wa s 
one of the l a s t  to move . He d id n ' t want to l i ve a f ter the wa t e r  
covered h i s  land . And o ld Ed H a w k  n e v e r  d i d move . S a i d he wou l d 
never  leave the l a nd a l i ve . "  

N a r y  a tree s t a nd s aga i n s t  the ho r i zon no r breaks  the 
mon o tonous h i l l s  round i ng down to the nude wa ter l i ne o f the Oah e 
reservo i r . Break i ng th r ough th e l ow- l y i ng h i l l s on a road made 
on  an o ld ra i l road l i ne ,  an awesome s i g ht greets the v i s i to r  
p r i med w i th the pe r sona l i z ed s t o r i e s  o f  the m a n y  ranche s .  am i d the 
wander i ng fo res t s  of the g r eater  G r a nd and M i s s o u r i  R i ve r  va l l eys . 

'' Down under  t h a t  wa te r , f r om a c r o s s  that  r i dge to here , w a s  
a l l  t rees . Two m i les , a cr o s s  th ere , be l ow t h a t  cu t  bank , tha t  
w a s  my pl ace . '' 
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A l l  a l ong the s h o r e , h i gh bank s ,  s l oped c l i f f s  a nd even 
ent i re  h i l l s  are s l ow l y  e r od i ng i n t o  the reservo i r . As that 
proces s  suck s  the g r o u nd wa ter  and s ome o f  the subs u r f ace so i l  
away , t i ny pla tea u - l i k e  f l a t  areas  s i nk down , ca v i ng i n to the 
ea r t h .  The l a nd is s t i l l  ad j us t i ng t o  th i s  man-made l a k e , a l l  
the mo r e  appa r e n t  beca u s e  o f  the compl e t e  lac k o f  trees , bushes 
o r  any other 
vege t a t i o n  
wh i ch used 
t o  g r ow i n  
the reg i on . 

"Yes , many chokec h e r r i es  g r ew here . Even mo re  up a r ound 
Wakpa l a . A l l  gone . T h a t  i s  a t r ad i t i on a l  food of o u r  people  . . .  
And f r u i t  t r ees , bu f f a l o  be r r y ,  a l l  k i nd s o f  g r o w i ng p l a n t s  we 
cou ld e a t . "  

Ve rnon  looks  o u t  q u i e t l y  ove r the e x pan s i ve wa te r s , see i ng a 
h i s to r y  tha t co u l d be t a s t ed and t o uched as we l l  as named . He 
beg i n s  to wa l k  o u t  on the  r a i sed ear then causeway e x tend i ng ou t 
and ac r o s s  the broad l a k e  va l ley . 

" Th i s  here  was b u i l t  by the r a i l r oad , l i t t l e  wh i l e be f o r e  
the  wa t e r  rose . Abo u t  ten yea r s l a t e r , maybe ' 69 ,  t h e y  tore  u p  
t he r a i l s . . .  Used t o  be w e  could c r o s s  t o  the other  s i de over 
tha t b r i dg e  ahead , ge t t o . o u r  l a nd . . .  Few yea r s  ago , they s t uck 
tha t bu i ld i ng the r e . N o w ,  we canno t . "  

Ahead , mos t o f  the  way down the ea r then d i ke ,  i s  a large  
met a l  bu i ld i ng span n i ng the route  over  the o l d ra i l r o ad b r i dg e  
a b o v e  the ma i n  channe l o f  t h e  o l d Grand R i ver . Ver n o n  wa l k s u p  
c lo s e  t o  the cha i n  l i nk fence s u r r o u nd i ng t h e  wor k s .  

" I r r i g a t i on pumph o u s e . Wa t e r  r u n s  i n  a p i pe l a i d down 
i n s i d e the bank , he r e . Goes over t h a t  h i l l  back on shore , a r ou nd 
tha t bay a r ea , and over  those h i l l s ,  there where  those h u n te r s  
a r e  . . .  R u n s  maybe s e v e n  m i les  o u t  t h e r e  t o  some Counc i l  l a nd . " 

On the long , r u t ted d i r t  road s i n ,  ther e  are  no mod e l  farms  
o r  i r r i g a t ed land . The c i rc u i tous  r o u t e  for  the p i pe l i ne seems 
a fa r fe tched idea in a l a nd o f  ha r sh rea l i t i e s  and p r ac t i ca l  
peop l e . Vernon po i n t s  ou t an old wag o n  t ra i l  cu t  i n t o  the 
h i l l s . 

La nd i s  the h i s to r y  for  I nd i a n s , and t r ad i t i o n  i s  passed on 
t h r o ugh s torytel l i ng connected t o  env i r onmen t a l  fea t u re s . 
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" The old people  who moved awa y .  They come back a f ter  many 

yea r s ,  they ca n ' t recog n i ze the place . Always they ask ' where i s  
Maud ' s ? '  or some such th i ng . "  

I r on Cloud enj oys a strong reputa t i on i n  the commun i t i es of 
the area , both as  a supporter  of  t rad i t i ona l ways , and as  a 
veteran . H i s  obl iga t i on to protect the people has been 
f u l f i l l ed ,  ' wa r r i o r '  status  is honor ed among I n d i a n  people . 
To ma i n ta i n  tha t respect , he mus t be caut i ou s  wi th words , humble  
abo u t  h is  deeds , honor 
sacred ways , elder s ,  and 
a l ways speak the t r u th . 

"Out beyond that 
cut- bank pen i n s u l a , 
past  my old place , 
a l l  tha t i s  wea r i ng 
down . Someday , those 
h i l l s wi l l  be gone . . .  
Tha t  land across the 
bay . Wea r i ng away . • . 
Along the wa te r ' s 
edge there , be low i n  
the trees , that i s  
o l d  Hawk ' s pl ace . " 

When Ver non 
po i n t s  somewhere and 
desc r i bes some event 
or s i tuat i on , i t  
becomes a l i ve ,  for  
himse l f  and the 
l i stene r . 

" They moved the younger ones f i rst . Tha t  house near the 
water?  Came a l l  the way f rom tha t a r ea below the Chi e f  Ga l l  Inn  
out there  . . .  Then the  older people , s lowly  each  gave  i n ,  star ted 
the long jou rney . The waters r i s i ng .  But the i r  hea r t  stayed 
with the land . . .  On l y  Hawk re fused . S a i d  he would  d i e  f i rst  . . .  
And he d i d  . . .  The waters r i s i ng down there , h i s  house stand i ng ,  
and nowhere to go . "  

Ve rnon Iron  C loud beg i ns to wa l k  back toward h i s  home , away 
f rom the fores ted r i ver  country  where  he was bor n  and grew up . 

" That outlet , the i r r i g a t i on p ipe t u r n s  wes t  there , heads 
over tha t kno l l  . . .  If we fought ,  maybe we cou ld use that water . •  

Back a t  h i s ranch ,  s i t t i ng i n  ang u l a r  contrast  to the 
rol l i ng brown h i l l s ,  the I r on Cloud ' s house is busy w i th 
rela t i ves comi ng a nd g o i ng , grandch i ldren , e ight  new puppies , 
cats a nd non- I n d i a n  farme r s  a r r i v i ng to i nspect the stock tha t 
Vernon i s  break i ng for  them . Out s i de the i r  house is another 
c i stern , l i ke the B i rd Horses ' . The i rony i s  espec i a l l y  poignant  
with  the i r r i g a t i o n  outlet  not far  f r om the home . Ver non i s  
re luctant  t o  b e  cr i t i ca l of  a nyone i nvo l ved w i th such dec i s ions . 
Trad i t i ona l l y  mi nded , he v i ews the wor l d , espec i a l l y  w i t � i n  
h i s tor ical  treaty re la t i ons of  t h e  S i ou x  w i th t h e  U . S .  gover nment, 
as that  wh ich is unfold i ng ,  or  simply wha t  i s  happe n i ng . The 
veteran , as honored war r i or , speaks  the t r u th clea r l y  and f i rm l y ,  
b u t  does n o t  engage i n  such demean i ng a n d  i r re levant act i ons as  
a rg u i ng angr i l y ,  or  t ry i ng to "prove " th ings  w ith  fac t s . 
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Theo I r on C l oud 
r e f lects  on  th ose 
d i f f i cu l t  days , 
" Th i s  was my 
f a t her ' s  l a n d , 
before  Oahe . A l l 
the peop l e  here 
fought  the r e l oca
t i on , most are  
t r ad i t i ona l s .  The 
Bone C l ubs ,  Maud 
Gunne r , the 
o ther s ,  a l l mo ved 
to  other i nhe r i ted 
l ands  l i ke o u r 
sel ves . No one 
got new l a nd i n  
thi s a r ea . "  

The s t r uggle  for  the dam was o f ten a c r imon i ou s ,  w i th gover nment  
men l o s i ng temper s . H a r r y  Bone C i ub rea l l y  fought the  tak ing  of  
l ands . I n  a Counc i l  mee t i ng one t ime everyone was rea l l y  ang r y ,  
and one a . I . A .  rep s a i d  " Now  M i s te r  Bonehead , we w i l l  • • •  " when 
Ha r ry i n ter r upted loud , s l o w  and c l e a r  " I t  i s  Bone C l u b , s i r . "  

" I  d o  n o t  speak Eng l i sh we l l ,  s o  i f  I t a l k  Lakota l a ng uage 
have someone nex t  to you te l l  my words , "  Ver n o n  says a t  a pow-wow 
at Bu l l head hono r i ng Ve t e r a n ' s Day , wher e  he has been as ked to 
speak f o r  U . S .  I n d i a n  veterans  f r om the a r e a . " O u r  people  have 
a l ways served Amer ica . Fought i n  a l l  the wa r s . D i ed to defend 
th i s  great coun t r y . Every  v i l lage , each home , has  a veteran . 
Al l have g o l d - star  mo the r s  . . . They have sacr i f i ced for  the 
peopl e  . . .  Now it is t i me to  hon o r  our vete r a n s  • • •  " 

The sun  i s  se t t i ng o n  
another day ha v i ng pa ssed by 
the S ta nd i ng Roc k Reser va t i on . 
The rays  g r o w  long , obl ique l y  
bounc i ng o f f  the hard  r oc k , d r y  
ear th a n d  b r ight  wa ters  cover 
i ng Mother E a r th . B u t  the 
bea u t i f u l  co l o r s  o f  a l o ve l y ,  
l a te Fa l l  d a y  a r e  den i ed the 
peop l e  l i v i ng a l ong the r i dges 
o f  the G r and R i ver  va l l ey . The 
f o r e s t s  a r e  gone . The t a l l ,  
s t a t e l y  oak s ,  elms  and ma ples , 
a l l  gone . The f l owi ng , c lean  
snake  and W i l l ow creeks whe r e  
w i l d l i f e a n d  I r on C loud ca t t l e  
came t o  d r i nk a r e  no th i ng mo re  
than  wet  r a v i nes . All  i s  
underwa t e r , o r  dead l i k e  the 
f ew t ree trunks  l e f t  a l ong the 
sho r e , b r o k e n  and l i f e l e s s . 
The waters  rose , and r o s e , 
u n t i l  they covered over wha t  
w a s  once t h e  "Taken Land . "  
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"THE TAKEN LAND " 

subm i t ted by : 

STAND I NG ROC K LANDOWNER ' S ASSOC I AT I ON 
D i rector s : Joseph A .  Wal ker 

Aga tha Fool  Bea r 
Mary Lou i se De fende r W i l son  

stor ies  co l l ec ted by : 
Mary Lou i se Defender W i l son 
James V.  Fene lon 

pho togr aphy and tex t  by : 
James v .  Fenelon 

for que s t i ons and fu r ther i n forma t i on please contact : 

MARY LOU I S E  DEFENDER WI LSON 
P . O .  Box 9 2 3  
Shields , North  Dakota  5 8 5 6 9  

Ph : 7 0 1 - 4 2 2 - 3 4 7 8  
o r : 

P . O .  Box 2 5 3 7  
B i sma rck , N . D .  58 5 0 2  

W e  w i sh to ex tend ou r gra t i t ude to t h e  Senate Select 
Comm i ttee on Indian Affai r s  fo r lend i ng a sympa the t i c  
ear and the i r suppor t .  
Pa r t icul a r i y  we thank : Sena tor  I nouye ( Hawa i i ) , Cha i rma n , 
Sena tors  Conrad ( Nor th Dakot a )  and Da sch le ( S outh Dakota )  
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STATE OF SOUTH DAKOTAl:�1 r; 
- r . . .  - ss 

I�" ..... , t 

GEORGE S MICKELSON 
GOVERNOR 

EXECUTM OFFICE 
STATE CAPITOL BUILDtNG 

PIERRE,  SOUTH DAKOTA 57501 

November 3 ,  1 987  

The Honorable Daniel K .  Inouye 
United States Senator 
SH-7 2 2  Hart Senate Office Building 
Washington , D . C .  2 0 510  

Dear Senator Inouye : 

Please accept this letter as my submission on the 
proposed Senate and House legislation concerning the Standing 
Rock Sioux Tribe and the Three Affil iated Tribes of North and 
South Dakota . S ince the proposed legislation is  based on a 
report from the Joint Tribal Advisory Committee , Garrison 
Diversion Proj ect--a report which was prepared without my 
input--I wish to state my strong opposition to the fol lowing 
aspects of the proposed bills : 

(605t 773-32 1 2  

Senate Bill - The proposed bill  currently being 
considered by the Senate Committee on Indian Affairs is  
ostensibly designed to rectify perceived wrongs infl icted by the 
United States upon the Standing Rock Sioux Tribe in taking the 
land of the t ribe and its members for the Oahe Proj ect . The 
findings c lauses assert that the loss of the lands in question 
"plunged the Standing Rock Sioux Tribe into economic dependency . " 
The proposed bill  appears to posit a condition ot prosperity for 
the tribe which allegedly existed before the Oahe Proj ect 
commenced , and which can be restored through federal-tribal 
cooperation , without the necessity of considering the interests 
o f  the states of North and South Dakota . Such attitudes , 
however ,  misread history and are ultimately sel f-defeating . 

While increased federal-tribal cooperation in advancing 
the interest of the tribe are all  to the good , provisions such as 
Section 7 of  the proposed bil l ,  vesting beneficial ownership in 
the tribe of  lands above 1 , 6 2 0  m . s . l .  taken from the tribe and 
tribal members for the Oahe Proj ect , and Section 3 ,  providing 
exclus ive tribal j urisdiction over hunting and fishing over all  
lands , including non-Indian lands , within the reservation , are 
not only i l l-advised , but ignore constitutional principles of 
comity between the United States and individual states . 
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The United State s ,  of course , is trustee for the Indian 
tribes and is responsible , with the people and government of  the 
tribe s ,  for providing for their  wel fare . Unfortunately ,  for a 
variety of cultural , historica l , and pol icy reasons , the Standing 
Rock Sioux Tribe fell into a state of poverty long before the 
lands were taken for the Oahe proj ect . The legislative history 
of the 1958  Act taking land from the tribe speaks o f  the 
desperate plight of  these peopl e .  See , for example , H . Rpt . No . 
1888 , 8 5th Cong . , 2d Sess . , p .  6 .  ( "The stand ing Rock Indians 
are in the lowest income group in the Nation . " ) 

Thus , the Bill  enacted by Congress in 1958  was intended 
to remedy the situation in which the Standing Rock Indians found 
themselves before the takings . Some &tatistics help to 
illuminate the matter . As of 1958 , there was apparently 3 , 600 
Indians living on the reservation . H . Rpt . No . 1888 , �. p .  3 .  
The legislation took 5 5 , 000 acres o t  Indian land . The 
legislation provided for three separate kinds of reimbursement . 
First , tha landowners were allocated $ 1 , 952 , 04 0  for the land 
actually taken from them . See 7 2  Stat . 1762 , Secti on l ( a ) { l ) . 
This amount was apparently agreeable both to the tribe and to the 
government . See Memorandum of Underetanding , dated March 2 4 , 
1958 . 

Second , the tribe was allocated $ 3 , 299 , 513  in 
• settlement o f  all claims , rights , and demands of  the tribe and 
individual Indians . . .  • associated with the taking . 72  Stat . 
1762 , Sect ion l { a ) ( 2 ) . Concretely , the House Report states that 
the " loss of  subsistence and, l i.vel ihood stems from the taking of 
the bottom lands and t imbered area , •  H . Rpt . No . 1888 , � at 
4 .  Thus , included within the sum , were reimbursement for the 
loss of timber ,  wildl ife; and natural products ;  the potential 
increase in the value af irrigated l and ; and the expenses , 
losses , and damages to families forced to move . It also includes 
a sum for the bed of  the Missouri Rive r ,  a lthough there was a 
dispute over whether the tribe had any legal claim to that . � .  
ll1 •  at 5 .  

Finall y ,  and critical l y ,  the 1958 Act a l l owed 
$6 , 96 0 , 000 " for the purpose of developing individual and family 
plans , relocating , re-establ ishing , and providing other 
assistance designed to help improve the ,economic and social 
conditions of  alr recogn i z ed members o f  the standing Rock S ioux 
Tribe regardles� of  res idents on the reservation . . .  • 72 Stat . 
1762 , 1 7 6 3 , Section 5 .  (An additional $135 , 00 0  was allocated to 
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the tribe to pay its expenses involved in the taking . ) � ll1 -
a t  Section l J .  

Thus , Congress i n  1958 after l engthy negot iations and 
hearings , a process which lasted from 1 9 5 0  to 1958 , provided in 
excess of $ 1 2  m i l l ion for the 3 , 600  res idents of the reservat ion 
and the 1 , 7 0 0  nonres idents  of the reservat i on .  

In  a para l l e l  fashion , the existing statutory scheme 
a l l ows for the _ devel opment of recreation at the proj ect , and the 
consequent enrichment of both the state and the tribe . P . L .  
85-915  provided for the compensation o f  the tribe for a l l  its 
7ights in the taken land ,  and for wha tever cla ims it  may have had 
1n the bottom lands of the Missouri  Rive r .  By extinguishing 
tribal j ur i sdiction over the taken lands , P . L . 85-915  paved the 
way for the uni form appl ication of state civil  and criminal l aw 
includi�g a uni form scheme of state hunt ing and f i shing 
regulat ions , over these l ands and overly ing water . Such a 
uni form appl icat ion of state law i s  necessary to a ssure sustained 
and coordinated development of the natural resources and 
recreat ional potent ial  of these lands , protecti on of  the 
conservat ion interests on these l ands , a nd open access to these 
lands for all members of the pub l i c . Divided j urisdiction leads 
to inevitable disputes and , a lthough much remains to be done in 
the way o f  economic devel opment on behal f of  both the state and 
the tribe , arbitrary statutory provision s  shift ing lands out of  
federal proprietary ownership and mandating tribal  j urisdiction 
over hunt ing and fish i ng to the exclusion o f  the states of North 
and South Dakota with in the boundaries of the reservation w i l l  
not produce the des i red result . 

The economic real ities of the land in question must  be 
considered . The lands taken by the Un ited States for the Oahe 
Proj ect may be used ·for graz ing ,  recreat i on ,  and w i l d l i fe 
development . The tribe already has th� priv i l ege of gra z ing over 
this land . The state of South Dakota is developing recreat ion 
s ites on the l ands of the United States a long the Oahe Proj ect 
and has 1eveloped an extensive program for stocking the reservoir 
with f ish . For example ,  during the past year ,  the state of South 
Dakota placed 1 mill ion salmon smelt ,  approximately 2 2 8 , 000 
wal l eye f i ngerl ings , 6 . 6  mill ion wal l eye fry , 5 0 , 000 stee lhead 
trout of  almost catchable s i z e ,  and 2 0 0 , 000  small  mouth bass 
within the Oahe Reservoir .  The funding of these proj ects is 
principally  l icense fees paid by sportsmen . The state of South 
Dakota stands ready to cooperate with the tribe in the further 
development of these resources . In addit ion , the Corps o f  
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Engineers and the state are making plans for developing wildl ife 
resources on Oahe Proj ect lands , under the mitigation mandates of 
the 1 9 5 8  Fish and Wildl i fe Coord ination Act . These plans will  
bene fit the natural ecology of  the region , as wel l as  improve the 
hunting resourr.e for the benefit of the tribe and the state . 
section 7 of the proposed bil l ,  as wel l  as the provision in 
Section 3 recogni z ing exclusive jurisd iction over hunting and 
fishing in  the tribe , would do nothing which cannot be done at 
present in  advancing the economic interests of the tribe in 
cooperation with the state of South Dakota . 

This fact can be seen by the error in Section 3 of the 
proposed bill  giving the tribe ownership of 50 percent of the 
f i sh eggs spawned at the Grand River Spawning Station , allegedly 
run by the United States Fish and Wildl i fe Service . I n  real ity , 
this  station is owned by the state of South Dakota . The fish 
stocking operation of which it is a component is potentially of 
great benefit to the tribe but it is in tribal-state cooperation , 
as wel l  as in tribal-federal cooperation , that the future 
prosperity of this region lies . 

Although the referenced provisions of the proposed law 
would not substantially  help the tribe , they could have harmful 
ef fects on the development of this region . The present uni form 
state statutory scheme over Corps proj ect lands , which protects 
the conservation interests of the states of North and South 
Dakota and indirectly of  the tribe , would be disruptive by a new 
checkerboard pattern of ownership subj ect to two overlapping 
jurisdict ional patterns . The lands above 1 , 620  m . s . l .  which were 
taken from the tribe or its members would revert to beneficial 
ownership by the tribe , but interspersed among these l ands are 
lands taken from non - I ndiana which would not revert to the tribe 
and would rema in under stats j urisdiction . In addition , the 
1 , 62 0  m . s . l .  l ine itse l f  shifts , due to erosion , so that even 
thi s  demarcation between state and tribal j urisdiction would 
continually change . The confusion in enforcing hunting and 
fishing regulations , criminal statutes and other laws would be 
substantial . Depriving the states of North and South Dakota of  
hunti ng and  fishing j urisdiction not  only  over Corps proj ect 
lands above 1 , 62 0  m . s . l . ,  but over a l l  lands on the reservation 
owned by non-Indians , over which these states currently assert 
j urisdiction pursuant to Supreme Court opinions , shows a total 
disregard for the Constitutional principles of  federa l ism and 
comity between the federal and state sovereignties . �. e . g . , 
Montana v .  united states. 450 u.s. 544 1981 . 
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Additiona l l y ,  there is  a finding in  the Bi l l  that the 
tribe " is ent itled to revenues produced by the hydropower 
generated at Oahe , Fort Randall , Big Bend , and Gavina Point 
Dams . •  Sil p. 4 of  the bil l .  Moreover ,  the tribe claims the 
right to the use of  power "generated from the Pick-Sloan Missouri 
Basin Program , without reimbursement tor farming purposes , " p. 9 . 
See also , p .  1 1 .  It should be recognized tha t ,  should these 
cla ims be sustai ned , power rates within South Dakota and within 
other states would most certainly rise . 

In conclusion , the taking of l and belonging to the 
Standing Rock Sioux Tribe and its members pursuant to federal law 
undoubtedly infl icted hardship on the tribe , which Congress 
attempted to rectify  at the time . The e f forts of the federal 
government were not altogether successful , and further efforts 
are welcome . Yet , the condemnation of non-Indian lands also 
infl icted hardship on non-Indian landowners in  North and south 
Dakota , whose interests were not protected to the same extent by 
Congress and the federal bureaucracies . Congress does not intend 
to re�urn land ,  to the extend it is not flooded , to these people . 
At this late date , it would be inequitable and divisive to s i ngle 
out one group for preferential treatment with regard to the 
restoration of lands rather than developing the region for 
recreation and wildl i fe purposes for all concerned . 

House Bill The proposed b i l l  in the House of 
Representatives provides in Section 206 that lands taken by the 
United States for the Garrison Proj ect from the Three Affil iated 
Tribes should be declared excess and held in trust status for the 
tribes . This provis ion is more sweeping than the analogous 
provision in the proposed Senate bill  dea l i ng with the Standing 
Rock S ioux Tribe as  it would impose trust status on all former 
Indian lands held by the United States at the Garrison Proj ect , 
not merely lands above a certai n  elevat ion . Although this law 
would not directly impact South Dakota , it would have 
precedential value in how the federal government deals  with lands 
in South Dakota . 

As with the Oahe Proj ect , Congress meant to compensate 
the Three Affil iated Tribes and its members for a l l  their  rights , 
including j urisdictional prerogatives ,  over lands taken for 
proj ect purposes . North Dakota civil and criminal j urisdiction , 
including j urisdiction over hunting and fish ing , currently 
appl ies to these proj ect lands . Corps regul atory authority on 
behal f  of the United States ensures open access to these lands by 
the publ ic ,  as wel l  as regul ation of recreation development . The 
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restoration of trust status over these lands would create a 
checkerboard jurisdictional pattern in the area ,  as lands 
condemned from non-Indians for Garrison proj ect purposes would 
sti l l  rema in under sole Unites States ownership,  and consequently 
under state civil and criminal j urisdiction . The United States 
would not have the same abil ity to ensure general publ ic access 
or to regulate the development of  recreation facil ities along the 
reservoi r .  The return of  Indian lands but not of non-Indian 
lands al so gives rise to questions of  fairness .  As in the case 
of  the Oahe Proj ect , the Three Affil iated Tribes w i l l  l ikely not 
receive any concrete economic benefits from this provision of the 
proposed bill  which they could not receive anyway by cooperating 
with the state of North Dakota . The provis ion is only l ikely to 
create confusion , ·  d isputes and b itterness . 

In conclusion , unless the proposed bill s  are largely 
rewritten to answer my expressed concerns , I regretfully 
reiterate my strong opposition to their passage . 

GSM : ggl 

cc : The 
The 
The 
The 

Very truly yours , 

"-.1 
Honorabl e  Thomas A .  Daschle  
Honorable Tim Johnson 
Honorabl e  Larry Pressler 
Honorabl e  George A .  Sinner 
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