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LAW OFFICE ; o A
JAMES E. CURRY //
JAMES E. CURRY 519 EAST CAPITOL STREET

FRANCES L. HORN WASHINGTON 3, D. C.
LINCOLN 3-8000

December 2L, 1951

Memorandum from James ., Curry, Tribal Attorney, Three Affiliated Tribes
of the Fort Berthold leservaticn.

1 am sending you herewith & copy of my notes on the various conierences
and other activities of the recent delegation of the Three Affiliated
Tribes.

If it appears to you any of the statements included in this report is
inaceurate or misleading, 1 would appreciate your advising me,

e

J'(

Mr. Burdick /



LAY OFFICE
JAMES E. CURKY
519 East Capnitol St., Washington 3, D.C.

Dscember 23, 1951

To: The Tribal Business Council ef the Three Affiliated
Tribes of Fort Berthold Reservatlon. :

From: dJames E. Curyy, Tribal Atilorney.

Report Concerning Tribal Delsgation to Washington, December 1622, 1551

GENERAL

The delegation arrived in Washington by air late in the evening of December 1f.
It consisted of Martin Cross, Ben Toungbird, George Gillette., Sam Matthews and
Carl Whitman Jr. Orahzm Holmes, Area Attorney, also arrived in Washinzton at
about the same time, hoving been sent by Area Director John Cooper, ifr. Holmes
accompanied the delegation in most of its negotiations on the 1T7th, 18ih and
19th, Ha left for Absrdeen sarly on the 20th. Tribal Attorner James ©. Curxy
also accompanied the dolegation in most of its aetivities.

The delegation met with Miss Frma Hicks on December 17 to review its agenda

and to arrenge for meetings with Indisn Bureau officials. On Dec. 18, a mesting
was held with stafi members of the Bureau, attended by Warren Spaulding, Harry
Critchfisld, Erma Hicke, John Provinse, Jeff Ward, James Curry, Attornay Hopking,
Graham Holmes, and the members of the delegation. The purpose of this meeting
was to discuss the question of veluntery withdrawals. On Dec. 1%, a meeting

was held at the Department for the principal purpese of discussing the question
of oil revenue rights. It was attended by Messrs. Spawlding, larkin, Utsz,
Kasmeror, Holmes, Cramer, Critchiield, Curry and members of the delegalicn.

On the afternoon of the same day, a meeting was held in Indian Commissionsr
Dillon Myer's office, attended by Commissionar Myer, ¥r. Spaulding, Mr. Curry,
Mr. Holmes ard members of the deliegation.

Separate conferences were also held with Tribal Claims Atiorneys Ermes® Wilkinsen,
Glan Wilkinson and John Cragun; with Congressman Usher L. Burdick; wiili Senater
Langer's gtaff; Senator Young's staff; with A. A. Grorud; with Miles Kemnedy,
National Director of the Amsrican Legion; with Amanda Finley, in charge ol the
office of the National Congress cf Mmerican Indians; with Mrs. Ruth M. Bronson,
Executive Director of the Nationsl Congress of American Indians; amd with Mr.
Elmorse lMcKee., of the Ford Foundation.

Also present in Washington on Dec. 17, 18 and 19 were an wmauthorized delegation
from the Reservation conszisting cf Percy Rush, Oscar Burr ami Rufus Stevenson.
Chairman Martin Cross invited these men to a%tend the confarences at the Indian
Bureau, but they refused to do sc.

OIL REVENUE RICHTS — GENERAL

The principal item on the agenda of the delsgation was Lhe following:

"Stanolind Gas Company of Tulsa, Oklahemz, have now under lease 17,290.8%
ecroz of Indian laid on the Fort Berthcld Indian Raservatvion for the



purpose of prospecting for nil snd gas, under the lease contract the said
company will drill and sink a 12,000-f'oot well within a year's time and
bsczuss of the above situation, the Land Commitlee of the Tribal Business
Courcil deems it imperative ani their duty to consult with their Tribal
Atterney and with the Secretary of the Interior te ascertain the meaning
of stipulations insarted in trust patents issued to individuals under
variens zllotment Acts. Tribal Land Committee feels very much concerned
regarding stipulations under the Act of February 1k, 1920 (L1 Stat. LOB)
and further, to congult with the Secretary of the Interior, concerning
the omership upon oil and mineral rights on schocl lands in Sections 1
and 36 of each township on the Fort Berthold Reservation that the Indiansg
caded to the State of North Dakoia.

And also further consult with Secrstary of the Interior ard meke it known
to bim that Fort Bertheld Indians did not waive their oil and mineral
rights in connection with the selling of socalied 1)} townships ceded to
the U, S. Govermment under Hanpa Act of 1912.9

OIL RICHTS ™ THE ALLOTMENTS MADE UNDER THE ACT OF 192C

Many of the tracts of land on which the oil leases were recently issued and on
which the landowners collected a totel premium of a half-million dollars con-
sisted of properties covered by the Act of Feb. 1, 1920. Whan the invitations
for bids ware issued recently, the guestion arose whather the oil royalties
should go to the Tribe or to the aliottses. Ths allotments were made under the
Act of Feb, 1L, 1920 (4L Stat. LOB-2L) which provicess

"That where selections aie made on land reported to contain coal or other
mineral, such selschbions shall be approved and the allottee shall receive
a patent therefor, under the aforesald Act, with a reservation, however,
of the e¢oal or other mineral for the benefit of the tribe.*

Jn Tecembay 6, 1951, the Superintendent reported to the Chairman, quoting the
Copmissionsr of Indian Affairs, as fallowss

"The report of the teclogical Survey at the tire the allotments were
approved, as 1s evideonced by the record presented to the Secretary of
the Interior, showz that no mirerals other than coal were fourmd in the
reservaticn. Accoxdingly, patenis were issued pursuant to the 1920 Act
without reservation o the triba of any of the cil and gas that may
underlie the land." -

The Commisaioner’'s decigion on this question affects not only the question
w#rether the Tribe shall get the oil revemes from land now in individual Indian
ovnership. If the Comissionsr is rizht, then the Triba also loses the ol
revemues Trom many allotments which have passed inte white cownership. This
oroblem was discussed at Jength with representatives of the Indian Bwreau on
Jec, 18, Tribel Attormey Curry had not yet been able to make a full study of
the problam because up Lo that time he had not been able to get certain papers
frem Bureau officials,

The general opinion of the Indian Bureau officials was in agresment with that of
Cemmissioner Myer above quoted. The felegation felt that such large amounts of
money ere involved bthat the legal quzstion should be axplored thoroughly. It



was agreed that Curry would make a full study of the subjeet and report back.
It was furcher understocd that the Indian Bureau people would give him full
cooperation, nob only in digging out the facts (such as the surveys made by
the Geological Survey at the Lime, the proceedings for allotment of the land,
ate,) but in any other possible way.

't carmob be stated with any certainty that the Commissioner is wrong in the
mling he has made. However, there iv some doubt about the matter. After
whe meebings were over, this doubt was expressed in a letter from the Dele-
gation to the Commissioner, reading in part as followas:

"The statute does nob provide for a reservation of coal rights only.
Naithor doas it limit the minerals to be reserved to those actually re-
ported o exist. Is it not true that whare coal waa reported on the land
then the allotments shovld have complied strictly with the terms of the
leb and contained a ‘reservation . o o ¢of the coal or other minerai%?

Vas rot the allotment of minorals other than coal unsuthorized by law
and therefore mull and void? If your answer iz, yes, then is not the
Tribe entitled te the oll revermes from thig land? We would appreciate
your official legal opinion on these questions, mc‘i.uding legal points
and autherities in support thersof."

Yhen & reply is received Trom the Commissioner, ths legal study of these
quaestbicons will be carried forward.

OIL REVENUES FROM 5CHOOL IAMDS

inother issue raissd 2t our conferences with Bureau officials and lawyers
refers to land granted Lo the State of Norih Dskota under Sec. 8 of the Act
of June 1, 191C. This Azt provides that Sections 16 and 36 of each township
fare herebty granted to the State of North Dakota for school purposes.®

M. Toungbird pointed cub ihat "school purposes” do not include the exploi-
tation of the lond for minerals., He said that this is g&rictly a commercial
purpose. He raised the question whelher 1% was not the intention of Congress
tc reserve mineral rights to the Tribe.

The Indian Bureau lawyers pointed out that this language has been used in
cozens of sgtatutes granting public lands of the "mited States. They said it
bas always been interpreted as authorizing ths States to sell the land; teo
vge it for any purpese, or to make any other disposition of it that they
pleape, This question was also raferred to *the Tribal Attorney for further
etbudy in cocperation withh ths Indian Bureau.

OIL heVENUES FHOM LANDS
RESERVED FOR AGENCY, SCHOOL AND RELIGIOUS PURPOSES

¥r. Ben Youngbird alse raised the question who should have the oil revenues
from lands raserved for agency, schoel and religious purposes under Sec. 3

of the Act of June 1, 1910, We were advised that, in 1912, a law was adopted
suthorizing patents te the churches for lands held by them wxder this clause.
However, nobody knew whether or not such patents had actually been granted.
Incidentally, the question wag also raised whether the compensation for landa
of this character lccated in the taking area cught to go to the reilgious

orgg;imaticms or o the Tribe. Thase metters are booked for additional legal
study o
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OIL REVENUES FRCM “FOURTEEN TOWNSHIPS®

The Dalegation also inquired who ought to get the oil revenues from the lands
conveyed to the State during the time of Governor Hamna., This property is
usually deseribed as ths "1l townshipg.® Mr. Sam Matthews stated to the
conference that CGovernor L. B, Hanna told the Indiens at the time of the
transaction that the minarals would be reserved for them.The Indian Bureau
was net eble to locate the law authorizing this transaction or any of the
datails. Therefore, no {inal answer zould be given to our inquiries. How-
gver, the Tribal Attorney and the Indian Bureau will work together in
gatbing the necessary information. Mr. Youngbird told the Tribal Attorney
that further information on this question could be chbtained from Mr. Byron
1, Wilde at Emmet, North Dakota.

PCSSIBLE ALDITIONAL OXL LEASES

Tha delegates asked about the possibility of blocking out more land for oil
and gas leases, Mr. larkin said it was usually desirable to have the
comparies come in and 2sk for leases before invitations for bids are issued,
However, %here is nothing to preverd the Tribe from taking the initiative
and advertising the lands itself. It was also suggested that representatives
of the Tribe may want to approach some private companies and try to interest
them in requeste for leases before any invitations are actually issued.

PERSCHNEYL, MATTERS

{(2) During ths conference of Decerber 19 with the staff, Mr. Whitman re-
quasted that the Delegetion be given an interview with the Commissicner of
Indian Af'Tairs for the purpose of urging an increase in salary for the
Superintendent, This conference wes arranged for the same afternoon. MNr.
Winitman stated to the Commissi oner that such an increase should be given
bacause the Superintencdent has been working extremely long hours, sometimes
2hy howrs a day. The Commissioner indicated that it would be very difficult,
if net impossible, for Mr. Quinn to have an increase in pay unless he wore
transferrad away from Fort Bertholc Reservation to a bigger job.

Yr. Whitman said that Mr. Crogs might disagree with him on this, and
¥r, Myer asked the Chairman for hic opinion. The Chairman said that if Mr,
Quinn was transferred he hoped that his successor would be the present Chief
Clark Mr, Frank J. Cordon.

(b) At whe staff conference of December 19, and also in our conferencs with
Commissinner Myer; the Delegation suggested replacing the Agency Realiy Officer
bVr. HeSpadden. They unanimously recommended that he be replaced by Mr. Ernest
Szlee who is now temporarily performing his duties. It appears that %r,
FeSpadden will not be able to retwrn to work. However, it is impossible to
sppoint Mr. Salee to the job until Mr, McSpadden i3 retired for disability.
€ither voluntarily or involuntarily.



_CLATNS

Several) conferences were held with representatives of the firm of Wilkinson.
Boyden and Cragun. The Claims Committea is submitting a sepavrate report on
the progress of the case.

{&) M. Matthews and the Tribal Attommey discussed with Mr. Cragun a possible
rlaim for the negligence of the Government in failing to retain the mireral
rights on allotted lands, school lands, ete. Mr. Curry stated that he would
make a thorough investigation on thia subject hoping that he might £ile a law-
eult to establish that the Tribes should get the oil revenues. If that ia

rot possible, he will turn over to Mr. Cragun the results of his investigation.
"Mr. Crzgun can use this information in prosecuting a slaim against the Sovemn-
ment for failure to retain said oil rights for the Tribe.

{b) Ur, Matthews also inquired about the claim of the Turtle Mountain Chippewas
which covers a part of the area that is also clalmed by the Three Affiliated
Tribas. Mr. Cragun said that this confliet had been called to his attention

bty anothey member of his firm. He hoped some sgrecment could be worked oub
tetween the two tribes.

(e) Mr. Matthews algo inquired about a possible claim for the Psix-mile strip.®
¥r. Cragun sald that ha had bhesn unable to get any information about thiv mstter
He asked that further information be svpplied to hiwm.

{d) Mr., Matthews and lr, Cragun talked also about correction of the boundary
line on the south side. The question is whether this boundery is based on the
Heart River or the Canncpball River. This question will be studied further.

(e) Wr, Matthews also asked Mr. Cragun about the preseni prospacts of the
claim as judged by :ine Tribal Claims Attorneys. Mr. Cragun said that they

rere not in a pesiticn now to estimate the chances of success., They are waiting
for answers to Ye filaed by the Government.

(f) Mr. Matthews asked Mr. Cragun about the pogsibility of additional clains
beiny filed. Mr, Cragun said that Congress might pass 2 law sxtending the time
for filing claims for che or two years.

TECHNICAL AMENDMENT TO THE TRIBAL CONSTITUTION

At the staff conference of December 19, it bscame known that the Tribess can not
carcy on their land-acquisition program because of the provision in the tribal
consuitution which forbids the purchase of Indian-owned land that is not in
heirahip status, Several possible methods were sugpested for petting around
this congtitutional provision, However, these were all abandoned, and it was
finally cecided that the constitution ought to be smended. The action taken

by the delegation is shown in a letier of December 20 to Commissioner Myer
vinieh resds as follows:

"You are well acqusinted with the problems of our tribes that arise from

the taking of our lands for Garriscn Reservoir. TYour office has beeu very
heipful in our program of land acquisition for the purpose of provicding new
homes for displaced Indians,




We now find our efforts along this line timarted by a technieal legal
provision in our comstitution. The provision to which we refer is Section
12 of Article IX which provides:

'Sec. 12. Tribal fwnds in the United States Treasury may be used,
with the consent of tha Secretary of the lnterior, to acquire land,
under the following conditions:

(a) Land within the Fort Berthold Reservation or adjacent to the
boundaries thereof, excepting allotments not in heirship status,
may be purchased by or for the Three Affiliated Tribes.

(b) Land owned by any member of the tribe who desires to leave
the reservation permanently may be purchased by the tribe under
such terms as may be agreed upon.'

If we comply fully with this provision, we cannot carry on our land
acquisition program. Much of the land that we want to acquire is not in
heirship status' and therefcre, under this saction; we cannot use treaswmry
funds to acquire it. We want to amend this clause to read as follows:

'Tribal funds in the United States Treasury may be used, with the
consent of the Secretary of the Interior, to acquire land; by or
for the Three Affiliated Tribes withim the Fort Berthold Reservation
or adjacent to the boundaries thereof.®*

This matter was discussed with your representatives and personally with
you today. It was agreed that we should submit our proposed amendment to
you. We hope that you will give us your views therson, stating that you
have no objection to tho adoption of such an amendment. If you can give
us such a ruling before we leave for home, we will submit the proposed
amendment formally as soon as we return.

We would also like to have this amendment submitted in such a manner as
to facilitate getting out the required 30% of the vote. We hope that the
balloting will not be limited to a single day but that the election will
be held over a more extended period so that we will surely be able to get
the necessary number of voters."

_DELEGATION OF POWER TO ACCUIRE LAND

At our conference of December 19, we learned that a Land Committee was established
and that, on December 5, it was to handle the buying of land for the relocation
program. Area Attorrney Graham Holmes stated his opinien that the Trihal Businaess
Council carmot delegate this power to a committee.

Tribal Attorney Curry stated that in his opinion it cculd ba done under the
constitution of the Tribe if the Council adopted a propesr resolution setting
out the standards to guide the Ccmmitiee in purchasing lamds., Since it is
very difficult to get a quorum of the Council to handle these land trans-
actions, it is very important for the Council to be atls to delegate this
pover. It was agreed by all that Mr. Curry should subtmit a legal opinion to
the Council on the matter. If he finds that the delegation of power is
authorized, it ls anticipated that the Indian Bureau w®ill raise no objection to
the Council's action,



GENERAL CONSTITUTIONAL AMENDMENTS

We also discussed the possibility of other changes in the constitution,
particularly with respect to the land provisions. However, it was decided
to postpone any action on suth amendments until after we have adopted and
obtained approvzl of the tecimnical amerdment necessary to carry out the
land-acquisition program.

ENROLLMENT _

At our conferences with the Bureau staff and at our conference with the Com-
missioner, thera was considerable discussion as to whether or not the Tribe
should enroll children of members who were born off the Reservation, #o that
they may share in the per capita payments and other benefits. The Bureau
officials agread that the Council is not required to enroll such people.

A question was also raised as to whether persons who are now on the rolls

but who have long ago left the Reservation can be removed from the rolls. It
was agreed by all that this is not possible under the present constitution.
There was some disagreement about, whether the constitution ecould be amended to
pemit the disenrollment of such people. Mr. Holmes and the Indian Bureau
officials were of the tentative opinion that it could not be done. Mr. Curry
was of the tentative opinion that, it cculd be done. There was no final decision
on this matter and will not be unless the Jouncil decides that certain classes
of members should be "disenrolled."

LAND ACQUISITION

The Delegates also talked with Bureau officials about 200 land transactions
that have besn returned to the Tribal Business Council in order tc give an
opportunity for renegotiation with respect to oil rights. We urged that these
transactions be carriec through as rapidly as possibla-

RELOCATION

On December 21, the Chairman telephoned the Area Office about the long delay
in approving the agreemsnts which provide for relocation of Indians now in the
taking area. This had previously been discussed with the Area Office on
Novemter 8 by Messrs. Cross and Matthews. At that time, Mr. Cooper promised
that 2 new man, Mr, Smith; would be put on the job.

When the Chairman called Mr. Cooper on December 21, Mr. Cooper said that, on

or about November 8, all of these contracts had been returred to the Agency
office for further information and had not yet been returned to the Area Office.,
He said that Mr. Smith had discussed the matter with Mr. Quinn and that the
papers were expected back at the Area Office almost immediately, whereupon they
would be promptly cleared.

NATIONAL CONGRESS OF AMERICAN INDIANS

The Delegates had extended discussions with Miss Amanda Finley of the office stafy
of the National Congress of American Indians and with Mrs. Ruth Bronson, Executiva
Director of the of the organization. Pictures were tasken for publication in the
Bulletin of the NCAI.They also visited the grave of Sgt. Rice at Arlington and
placed a wreath on it.




FORD FOUNDATION

belegate Carl Whitmen conferred with & representative of the Ford *oundation
about a pessible radio program drametizing tie community work of the Fort
Berthold Indians.

PER CAPITA PAYMENTS

The main purpose of the unauthorized delegation was to obtain another per zapita
payment. For this ourpose, they are espongoring legislation similar to H.R.B8L1)
of the last Congress. The Chairman discussed this matter with Consressman

xdick. It was decided, under the law as it now exists, that the Secretary of
Interior has full authority to make such a per capita payment. Thorefore,
legislation is mot necessary for that purpose.

VOLUNTARY WITHDRAWAL

The agerda as originally submitted by us did not include any discussion of the
question of voluntary withdrawml. However, at the mesting of December 1,
Councilman Ralph Wells requested that the Delegation discuss this matter. Also
on December 10, Area Director John Cooper wrote a letier to the Coamissioner
that the Delegation wanted to discuss the question on their trip to Washington.
Therefors, Miss Hicks took the initiative and arranged a meeting for the purposs
of discussing this matter. This meeting was held on December 18. The delagation
decided not to press for any final answers at the present time. Kiwever, we

did talk about the "criteria® that need to be fixed before the wit:wdrawal program
is carried out.

Some of the pointe raised by lr. Critchfield were:

(1) Whether the peison who voluntarily withdraws from the Tribe should
be permitted to keep trust land on the reservation,

(2) Whether a person who withdraws from the Tribe should be nemitted
to retain land on the reservation in fee simple, taxable, status.

(3) Whether the person withdrawing should receive his full per capita
share of the value of the Tribte's assets or whether he should get
a percentage of that wvalue.

(L) Whether persons who reside on the reservation should be permitted
to withdraw at all.

(5) Whether persons who withdraw from the Tribe should be pe:rmitted to
continue receiving thez benefits of services of the Indian Bureau
and other special geovernmental services to Indians.

It was fairly generally agreed that the voluntary withdrawal program could not be
carried forward until after the payments are made under Act.No. U437 to owrers of
land, Therefore, no further action was taken on this matter.

TIEEEHE'

There was some discussion during the staff conferance 23 fto coniinuation of the
cutting of timber in %the taking area. The Tribal Atternsy suggestcd the possic-
bility of getting ouviside private operators to come in and purchase the Tribe's
right to salvage this timber. The Delegstes stated, however, that Mr. Stolson
is piaming to go ahead and execute & contract recently preparsd byw the Tribal
Attorney and that they will reiy upon him to carry forward thiaz o of the

trikal program



HMINDS

-~

On Dacember 21, conferences were held with Bureau officials about speeding

up transfer of funds to the Tribal Council account as requested by the Council
last Octover. Misz Hicks informed the Chairman that the request has bwen
referred back to the Ares Offfice for further information, that they expect

it to be returned tc the Indian Cffice in a week or so and that, if the
transfer had not hbaen accomplished by that time, the Tribal Attorney ean get
in touch with Mr. Jeff Ward in the Fiseal Divisien,

y,

(M) .- >
ﬁ‘ff/i.ﬁ £ 64: @c%ﬂ
Vs

James E. Curry
Tribal Attorney
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