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9 Feba—A-Mil-16 & 17-1-hrminger (Int;Juelich)
COURT II, CASE IX

THE PRESIDENT: Dr. Lummert, I wish to congratulate you on the
excellent menner in which you have presénted your plea in English, al-
though that is not your native langusge;

DR, LUMMART: Thank you so much, Yéur Honors.,

THE PRESIDENT: Who is ready now? Do we heve the final summation
of Dr. von Stein®s? I don't hav it,

You may proceeds

Your Honor, Members of the Court:

May I at the start of my final plea refer to the trial-brief which
I have submitted, Where I have summarized the essentizl results of the
evidence., Principally I wish to repeat here once more what I have per-—
ticularly emphasized at the close of this triel-brief: That it is ne~
cessary to oppose in the strongest possible way the contention expressed
by the Prosecution that they need carry only @ minor part of the burden
of proof in regard to the culpable participation of the defendants in
the criminal acts 2lleged in large outline by the Prosecution. The more
grievous the misdeeds are with which ¢ defendant is charged the more con-
scientiously and indubitebly must it be proven thet he rezlly committed
these ects. May I refer here to the statements of the Militery Tribunal
No. IV in the judgment of Case V. (Quoted in the JOST-Doc. Book I Page
7, JOST Doc, No, 36)., At the close of the trisl-brief it is explained
what remeins of proven criminal acts on the pert of the defendsnt Dr.
SANDBERGER after the results of the evidence heve been appreised, There-
from it follows thet essentislly 2 questions are relevent for the de-
cision of this Case:

l.) How are SANDBERGER's messures agrinst Communist sctivists and

24) how are SANDBERGER's measures agsinst the Esthonie Jews to be

judged?
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COURT II, CASE IX

The measures which SANDBERGER took egrinst Communist activists were
besed on the Fuehrer—order, Inssfar s the order deals with Communist
activists it is essentially based on the following considerstionsi

For HITLIER the close connection between the Russian Bolghevish
System of Government =~nd the politicel movement of Communism wes a fect.
For him the Bolshevic Stetc apparatus wes the most importent represen-~
tative of the Communist movement and carrier of an active Imperislism,
which wes a mixture of Panslavism and the aim of Communistic world rev-
olution,

Wherever Communism has come to power, the existing political and
social leadership was rooted out., All experiences since 1917 showed
this clearly, et least in the Beltic ooﬁntries, which in 1940 were in-
corporated into the Bolshevist Federetion of States. The witness MAE
has also confirmed this specifically for Estonia. A clear example,true
for all Beltic Stetes, is given in the licuidation-list of the NKWD,
published by the Canadian University Professor MIRCHCONELL end which I
inserted in the Doc. Book SANDBERGER II,

Bolshevism ¢lso developed new types of warfrre, the pertisan wear,
the natﬁre of which is depicted by the Bolshevists themselves in the bro-
churc of the Press-Dep. of the Soviet Embessy in London "We are Guer—
illaes" contained in QHLENDORF Document Book II, from this very descrip-
tion the illegelity end criminelity of this form of st”uggle in view of
international lew becomes evident, (Comp. 2lso the opinion of Univer-
sity professor MAURACH submitted for OHLENDORF), This form of struggle
consisted in preperetion and execution of an illegel levec en messe on
territory effectively occupicd by enemy troops,

THE PRESIDENT: Dr, von Stein, you don't contend thet partisen war—
fere was origineted by the Bolshevists do you? You know thet in the Na~
poleonic invasion of Russia partisen warfere was guits commons You know
thet historically, don't you?

DR. VON STEIN: Y.:, Your Houwr, I only want to contend that this
6078
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pertisan wer developed in a perticulerly cress manner in the Eastsrn
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But you say here, "Bolshevism also developed new
types of werfere, the pertisen war," Well, it certeinly wes not new.

DR, VON STEIN: No, Your Hopor, I am not trying to say it W?S Nnews,
I /m merely trying to sey thet the menner of fighting which hed been
developed by the Bolschevists was new, thet is to sey, fighting beceme
more cruel 211l the time, It cannot be compered with the beginnings of
the pertisen war which you heve just described,

THE PRESIDENT: Very well. Proceced,

DR, VON STEIN: It wes » wer to the knife; which was conducted by
the pertisens in the bitterest end cruelest menner., It threatened the
reinforecements, replecemenfs—fnd supply~communications in the rear of
the troops. Perticulerly dengerous wes this warfere in such vest an
arez as Russia. In regerd to the Estonlan sres there wes = very special
denger in the foct thet most importrnt communicetion lines of the German
Army Group North rsn through Estonis, ncmely from the nrvel port of Re-
vel over Nerve end Pleskeu to the front end from the Reichs—border R
Dorpet in direction Leningred. To nip such movements in the d orite
keep them to a2s smrll » sizc as possiblc, severe messurcs Were necessery
for the srke of preservetion of the whole fighting frant. To this ceame
the perticuler type of enemy. The Eestern man is crpable of 2 fanstical
toughness, almost unlimited endurence ond simply limitless feith. For
him the fight rgainst the "frscist Germen troops" wes » crusrde. The
idsa of the Bolshe¥ist Stete of the futurc wes #n idol for him, which he
worshipped as he did the Icons in former times.

HITLER es Supreme Wer Lord hed to decide whet measurcs nccessitated
by the war he regrrded as essential.

[ ITLER expected a total war in the East, as did indeed develop.
Th~t :such a war would to 2 greater part upset the existing princinles of
internationel lew was clesr to him, foced with an enemy like Bolshevism..

6079
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For hec knew its attitude towsrd internstional Law, which meent nothing
clse but to keep its hends essentielly free in case of & eollision with
a "eapitrlist strte', (Compere also the opinion of University professor

MAURACH, Document BOOK OHLENDORF II ~nd SANDBERGER II-4).

)

The well-known British authority on intcrnstional law LAUTERPACHT,
by the wry, expressed 2 similar opinion fér the case of totel war (Bri-
tish Yearbook of Internetionel Lew 1944, P, 72):

"But original proceeding before the municipal courts

of the victors mey seem to mony e questionable method

of removing owbstonding doubts end laying down suthor—

itatively the existing Law on subjccts of controversy',

Tot~l war hes altered the complexion of meny rules., At e time when
the "scorched certh'policy with regerd to the belligerents own territory
hes becoms pert of = widespread prectice, genersl destruction of proper-
ty ordered as en incident of broed militery stretegy will not pronerty
form the subject moatter of a criminel indictment,"

And further in 1941 HITLER mey have been convinced thet in such a
war strong shock effects mey be obteined by certrin dreconic measurcs,
which as 2 final result mey cause the weakening or disintegretion of the
enemy's will to resistance., Mcasures of such effect were regarded as
admissible in the wer ageinst Japan,

Henyy L, STIMSON, 1940 - 1945 secretery of Wer reports in his er—
ticle: The decision to use the atomic bomb (Excerptly):

"o extract s genuine surrender from the gmperor of Jepen and

his militery adiisors, e tremendous shock must be administered

which should cerry convineing proof of our power to destroy the

Empire. Such #n effective shock would savé more lives, both

Americen end Japanese, then it would eoat N

Trensferring these conditions to the war in the Eest, HITLER was of

the conviction by such messures to nio the partisan war in the bud or to
668
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suppress it effectively. The weclfere of the whole front wes mensced by
the unrestricted partisan wer, HITLER mey heve expected a shock effect
from the measure he ordered, which in the end would save the lives of an
infinitely greater number‘of Germen soldiers, I heve proven thet just
in the Estonisn Territory the Soviet lesdership put great importencc to
partisan movements in the widest sense of the word. It even left the
most importent officisls back in Estonie in order to orgenize as exten—
sive and effective en underground movement against the Germrns 2s pos-—
siEle.

2.) Was the Fuehrer-order to thet extent sdmissible sccording to inter—

St e et s T cmp e ke = pum e e e wme Mam eme et e me Gew i mm b mem ey aee e e e -

The Fuehrer-order hoed es its first objcective the safeguerding of
the territory occupied effectively by the Germen Wehrmecht., Inasmuch as
Communist functionaries actually distrubed or threatened the security,
as active directors of sebobage or cspionage organizations, or by sabo-
tege, incitements end other hostile acts, murder, espionege, possession
and use of werpons, they could be shot according to the lew of war (war
rebels)s Herc the same principles would apply es have been d evel oped
for the illegal levee cn masse in the occupied rear of the troopss

S0 seys 1.9, OPPENHEIM Vol, IT, Per, 116, Poge 278/279:

"Whet kinds of violent mesns mey be applied for these purposcs,

is in the discretion of the militery authorities,

But there is no doubt, that if necessary; capitrl punishment

and imprisonment ere lawful meens for those purposes,!

Inasmuch as Communist functionarices acturlly committed ects of in-
surrection end resistence or other serious crimes and inesmuch as such
acts were proven to them, they could be shot in esccordence with inter—
netionel lew,

Obviously the seme principles are applied in the struggle on the
Greek northern border,

Thesc principles correspond elso to the American prectices of war,

6081
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The Basic Field Manual, Rules of Land Wgrfere states in No, 12:

"Uprising in occupied territory - If the people of & country, or

any portion thereof, elready occupied by an army rise egeinst it,

they are violators of the laws of‘%ar and are not entitled to

their protection,”

It stetes further in No, 349,

"War rebels - War rebels are persons within territory under hos-

tile military occupation, who risc in erms ageinst the occupying

forces or agesinst the authorities esteblished by the same., If
captured, thcy may be punished by death, whether they rise singly

or in small or large bends, whether or not they heve been called

upon to do so by their own expclled government and in ("the event

of conspirscy for rebellion shell have metured a conspirecy of the

kind by overt act of hostility".)
And Ty Nooiig o0

War treason: Exemples of ects which, when committed by inhabitents

of territory under hostile militery occupation, ere punishable by

the occupying belligerent as treasoneble under laws of war, are as
follows: Espionage, supplying informetion to the cnemy: damage to
railways, war material, telegraphs or other meens of cummunications,
aiding prisoners of war to escepc; conspirscy ageinst the occupying
forces or members thereof;.}..and circuleting propegonda in the in-
tercsts of the enemy."

3. Whet hes Sendberger done?

The defendent Sendberger wes esctive only to this extent, In so far
es Cormunist functionsries were shot in his arce and under his commend or
on his responsibility, this did not teke plece in the form of mess execu—

tions, but only when the serious guilt hed been esteblished in regu—

lar proceedings end after the person arrested had been eble to de-
fend himself in these proceedings. Special courts had been excluded
for the Russian cempaign ond in view of his subordihpte position he

6882
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he was not =2ble to establish éuch, Nor was it necessary, According to
No., 356 of the Rules of Land Werfere, too, reguler proceedings sre Ade-
quete to esteblish the lapse and guilt of "wer rebels", The more de-
teiled arrengements for these proceedings must naturally be mede in ac-
cordance with circumstences and possibilities ot the time.,

The defendant proved authenticelly thet reguler end lawful proceed—
ings were carried throughs Over r£nd beyond that, however, it has been
proved by numerous depositions that Sazndberger alwrys beheved correctly,
decently fands Bagylaz

Ffom_the serics of affid%vits which T have submitted for judging
the behavior es 2 whole of Dr. Sendberger in Esthonic, I -uote £s es-
pecially typienl, one part from the deposition of the Swedish Major
Mothander who wes in Esthonirs for 2 long timec &s & representetive of the
Swedish government, The latter seys emong other things about Sendberger:
"He wes generelly regerded es a decent fellow, A natural tendency to
human kindness and justiée.WPs often evident in his neture, Therefore
he was elways open to what is celled'Arzumentum ad hominem! He showed
himself to be a gentleman through end through both as officicl end as
men"

Le) Srndberger_acted in full consciousness of the legelity.

Sandberger was fully convinced, too, thot he was acting legelly in
this. For cvery stete it is an elementery precept of self-preservetion
te suppress resistonce in the actually occupicd aree in o1l circumstences,
The Supreme Commender decides what meesures ere to be trken in the indi-
vidusl cese. He alone can decide whet militery necessities commend him
to do. This is the conception too of the expert on Internetionsl Law,
Hyde., (Internationsl Law chicfly as interpreted and epplicd by the United
Strtes 1945 Vol, II, section 655, Wer Dept. Rules of Lend Worfore 1940).

"If the term militery necessity implics grget latitude end is invoked

by wey of excuse in justificetion of sevcre mecesures, it is because

the lew of netions itself permits in cese of great emergency and al-
lows 2 belligerent commcnder to be the Judge of the existence r£nd

6083
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‘suffliciency of the need',

The measures agrinst Commenist sctivists were severe. But in view
of the generrl wer situction sad the special position in Esthonie, they
were, the defendent weas convinced, justified. The resistenée which
naturslly beceme monifest on receiving the Hitler Order wes connected
in the first plece with the extensive messurcs timed simply »t the Jews,
that is, regerdless of whether they had bccome active as pertisens, war
rebels, or wer treitors or belonged merely to the civilien population,
it wos connected rlso however with 211 collective measures agrinst
other people who hed no individusl guilt as fer as scts endongering
security were concerned. Now when he ceme to Esthonde end had convinc-—
¢d himself on the spot of the horrows which the Communist activists hed
perpetreoted there, he wes also convinced thet such measures were in the
end unavoideble egrinst wer rebels snd war treitors of the kind. . This
w2s en elementsry precept of self-prescrvetion, the self~prescrvetion,
which in perticuler is fully recognized in Anglo~Sexon internstionsl law.
For the conviction of heving ~cted in defense egeinst a stete of emer—
gency which sctually existed - # conviction to be claimed for Dr, Sznd-
berger as for all defendents - reference is made to the deteiled stote—
ments of Prof, Dr. Mpur?qh in his Counsel's Opinion in the Ohlendorf
Document Book II »nd in the Sandberger Document Book ITA., The Proseccu—
tion hes not proved that Sendberger, in the mcasurcs ageinst Communist
activists, beheved contrary to the principles of Intecrnetional Law, In~-
stead, it hes the onus probendi the more so because I have proved thet
Sendberger wes Judged to be correet, feir ond upright in generrl end even
in Esthonia,

&
Meesures_sgrinst_the Esthonian Jews.

Srndberger morcover geve the order to intern the Esthonisn Jows,
l.) liag the Internment an internationsl offence?
The genersl Fuchrer Order ~nd the orders of his superior Strhlscker

issucd on the basis of this order, to procced agrinst the Jews in the

608l
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occupied territory, were the basis of his orders The inner opposition
which had erisen naturally in the defendent Srndberger when the Fuehrer
Order was made known was coﬁnected above 2ll with this part of the order,
Sendberger was, a2s I havc proved by countless pffid?vité, 2 morelly pure
personality who, from the beginning, had adopted 2 humrne attitude in

the Jewish question, which devizted from the officisl Nezi doctrine., He
condemned, too, the measures hostile to the Church end protected a num-
ber of prohibited student institutions in the religious sphere, In view
of thesc fects, what Sendberger steted ebout his inner attitude to the
Fuehrer Order is credible without more 2do, He seid: The contents of
this Order were so completely foreign to enything I could previously
have imagined thet I simply could not conceive its rerlisation, In per—
ticular I could not imagine thet I myself could be cepeble of doing it
end, on the other hand, I did not believe thst I could demand something
of my men thet I could not do myself.......l considered the Order inhumsn
e+seel resolved to evede this Order as for as my Kommendo and myself were
concerned, in so far as ever was possible without however offering open
resistence which would certeinly heve been senseless,

This ~lso expleins all the subsequent ection of Sandberger's, He
disapproved, too, the collective internment of the Jews rhd did not order
the internment as a preliminery messure either for the killing mersure
by his order in plece of the far worse mcasure. He ordered the less far—
reaching even if equally diszpproving of measure of deprivation of free—
dom which was neverthcless bearable rather thon the destruction of human
life, This internment cannot be disepproved of from the point of view of
international lew 2s the result of the enforced weighing up =nd down.
Wheﬁ, for exemple, in the Boer Wer, a genecrel laying weste of the coun-
try wes started, innumecrcoblc women end children of the Boers wers brought
into the concantr;tion cemps which were newly created ot thot time, to
avoid something Worse,

I quote from Oppenheim, Poge 324!

6485
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"It is elso lewful when, after the defeat of his mein forces and
occupation of this territory an enemy disperses his remaining
forees into small bends, which carry on guerille tectics ~nd re-
celve food end information, so thet there is no hope of ending
the wer except by » generel devestetion which cuts off supplies
of every kind from the guerille bendseve..
It would be more humen to sken them away into cepbivity rether
then let them perish on the spot. The prrctice resorted to during the
South African Wer of housing the victims of devestetion in concentrstion
camps must be 2pproved,"

Thus, » messure in_itsclf inadmissible snd in violstion of the In-

=3 — S e e T e S e e Pt T S e o e TS T e T i e e i ™

ternationel law, wes_sanctioned herc_becruse_it wes ot Lo orevent,

=

worse things, or_because worse things were to be nrevented,

- b Bl A e liC A SR G e = i n s &/ At S e N e S AR 6o . Mool *

The very seme spplics elso to the case of Sf‘ndbcrgér° The measure
of internment wes to prevent worse things, nemely desth, Therefore, no
objection agrinst this mersure cen be reised from the point of interna-
tional law, Besides thet, it represented en emergency measure to pre—
vent the Jews from being killed snd, Srndberger, in order to werd off
the violation of the right to live, was compslled to violcte the right
to liberty even if this was done only under compulsion,

2). Wby his Srndberger_confined his measurcs to the internment?

When Sandberger issued the order for internment he wes hoping that
he could orevent the execution of the Jews. He wes convinced of the fact
thet the lewless order for exccution of the Jews would lecd to enormous
difficulties or even complicetions in the occupied territory, At a time
when the United Strtes of North A.crice had not yet entered the wer, he

was right in essuming thet the lawless execution of the Fushrer order
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would lead to an aggravation of the international situation and that
HITLER, in spite of all, might yet decide to mitigate or limit the
orderas This hope was by no means unjustified. For in the following
period it also occurred repeatedly that Fuelrer orders werc limiteda
In the course of 1924 for exampley the treatment of the Sovieh
prisoners of war was considerably caseds lMorcover, immates of concene—
tration camps werey contrary to the original %Hendency, assigned to an
increasing extent to cconomically cssential work, The prisocncrs taken
in the fights against partisans were used later on predominantly as
Workerse

The fact that attcmpts were made apain and again by the hig
exccutive JUEJOTlt]Ou to achieve a chanpe or canccllation of the
exccution ordery is also shown in the statcment Ly Erwin LLHOUSEN
which the Prosccution itself presented in the rcbutital document—book
5 D under Doce Nos 289L, Txhibit 228, S.NDBGRGER's intention to intern

the Jews is also substantiated in the situation report Noe 111 submitted

by SLNDBERCER's deputy in the latter?s absence, iLccording to that

report all Tistonian Jews were to be housed in campse At the sane time
arrangenents were made for the permanent financing and fecding of the

camp inmatese If Sandberger, however, intended to grrange for a long

.

term financing and supply with foods he cerbainly did not order the

intermment as a preparatory measure for an exccution following qo~tlj

thereafter. If an early execution would have been contomplated it would

o~ !

have been quite unnecessary for him to makc any ¢fforts for Furnishing

and enlarpement of an intermnent camnesspessincn in Sandbg

H

crls absence,

without his knowledge and consent, Stahlecker ordered the execution of

P

it of the Esthonian Jews, the former, after his roturng had the
rest of the Jews transferred to the Fleskau camps If he had approved in

his innermost of Stahleckerls aim to make Esthonia free of Jcwsy he then
would have earried out the execution immediately and would not have

arranged for the transfer of the Jews to the Pleskau camp which was

6087
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Located beyvond the borders of Esthonia, This in addition to the fact
that, according to humen foresizht, the life for the interned Jews
in Pleskau was by far safcr than in Revale The Headquarters of the Army

Group North was in Plcskauve NO reasonable porson could expeet that such

an execution would be ordcrcd in the immediate neighborhood of the

headquartcrs as this was then ordered by < WCEELIN, again without
SLNDRTROERIs knowledse and consent, for the Jews interned in Ploskale

S In carrﬂlnf out the uxecutlons 5JJBETLEPYS subord 1natos acted under

i;gq“'g‘g aLe comoulsxon.

Tn both cases the execution was ordered by SANDBERGER!S superiors
and carricd out by subordinates of SALNDBERGER. In one casc the chain of
cormand led from Stahlecker to Coarstens, in the other case from Jeckeln
to Bleymehl, This order was absolutely binding for bothe Lctive or
passive rosistancey or any kind of disobedience would have entailed
capitai punishnent for descriiony insubordination or und dermining the
permit of the armed forcese. The same principles were enforced in the
SSe In consequence of a spccial decree, issued on 9 April 19&0, the

3
4!

ontire scourity police ineluding the SD were alerted for special

. [
operationss If bthe penalbics, pronounced by the Wehrmacht court 1qrhwdls,
were harsh, those of tho SSwmcourts werc draconics The simpke death
’ponalty was comparatively milde Intensified kinds of death led to
certain death by way of the concentration camp or ial probationary
nitse Compare Doce Book T for the defendant Blumee
Thus g they were under compulsion which once before the Military

Tribunal IT had to deal with in the case of Hlche There the Tribunal

stdted

L 1]

"T4 has never been our intention por did we ever suggest
that he oupht to have chosen any way which could have
resulted in bhe loss of his life,™

No

(e

erson can be punished for a crime which he was forced %o cormite

But then, is a punishment adnissible for a acts which were ordered or

6088
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comiitted under the compulsion of a dictated order? Is a . punishment

adnissible if a violation of such an ordcr was threatened by such

draconic penalties that '"no other choice was left"?

.

The ITHlitary lrlbunnl No, IV has stated in Casp Noe V that the

Reich was "ubiquitous", "ready for action and in a position to inflict

crucl punishment irmediately on everyone who did something which could

/

have been interpretad as sabotapge or opposition apgainst the execution
15 J_ s !

of decrees or resulations issucd by the governments" (German record,

page 10736)

Tn such cases the IMilitary Tribumal has admitted the plea of
acting under compulsiong
This state of energency exculpates Carstens and Blsymchl to a

large oxtent, How should Sendberger then be held responsible for
3

ations in which he did not participate, of which he was hot informed,

which he did not want, and the perpetrators of whic

L

exculpated to a large extent by the statc of emcrpgency in which they

wore?

1) Sandberger had no criminal intont c 1bhcro

)
e e i P S A B N 1 0 el 30 i 4 FUEE ™ g 1P T el 0k i it 1 s

The witness Strauch confirmed that objections had been raised for

the rcason that the Fuchrer Order was not vet carried through within

Sandherserts spherc of command, although the nuwiber of Jews was only

small, This is explicablc. For it was declared to the defendant

Sandbarger, especially by his superior Stahleckery that he was not

-

severe cnough for the things in the Tast and that he showed no under-

standing for the reguirements of the time and space (Transcript of the

sessionsy page 2223 of the German text)s Sandberger did not order the

intermment as a preparatory measure for the killing

o

o

of the Jows, buty
on the contrary, in order not or not yot Gto have to order their being

killede
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It cannot be saids Jews werc killed within Sandbefgeris sphere of
command, thercefore he is respbnsible. This mere responsibility for
the result of a crime is not rccognized in crinminal law, it is on the
contrary rejecteds 4 crime oxists only where a serious rsuilt existse
If the mere responsibility for the result of a crime is not even recogm
nized in criminal law, the less so in International Law, The International
Law hitherto existing declined the criminal liability of individual
persons. It was introduced on this scale and to this extent by the
NUGrnberg Verdiets onlye It will also in future remain an exception and
will probably be applied partially only, that means not asainst meubers

of the victorious powers, Thus it is an exception, Now, according to an

v

old degal principle, valid for millenniums, cxceptions are to e interes
%) e {Us 3 g £

proted roestrictively, If thus the responsibility for the result of a

y
erime is not recornized by criminal lawg,the less so by International
Law, if it is indeed intended to punish individual persons for delicts
within the meaning of Internctional Taw. ilso for that reason a

liability of Sandberger within the meaning of crimir.l law rmst be

declineda

=4

rith the killing,

8t e e ecw wme R me

5) Sandberper was not comnected cither
It could be said that the killing of the Jows was facilitated by
he intermrents Thus, Sandberger had "been comnected! with their boing
killeds If this term of the Control Council Lawcelaims to hove a
reasonable moaning,‘a merely external connection with a cormitbed crime
1

1s not sufficients, Whosver supplies the weapons with which Prisoncrs are

shot, contrary %o Intcrnationcl Law, is not connected with the crime of

killinge He knows indeed that the weapons are suiteble and destined for

the killing of mene. He creates o not at all unessential Prerequisi

to the killinge This condition is, however, not taken into consideration

in connection with the crimey since the supplicer could not prevent the
misuse andy considering; it reasonably, the person alone is responsible
who cormits the criminal actions
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TThoover is comnected with a crime knows of the crimey wishes
the crimey and co-operates in connection with the crime by any
legally essential actions or omissions, His responsibility is either
constituted by the fact that he

a) actively participates in the crime

bj or inactively tolerates the crimey, although it would be

within his power to prevent ite

-

Joint commission and rendering assistance as an accomplice within

the meaning

0

of the Control Council Law refer to active achionss The

theing comnected! with a crime refors, however, to those forms of

co~operation in which an active partici

cation does not exist, but

o

still an objectionable passive participatione Such participation is

to be presumed in those cases in which a commander does not supervise
his subordinates sufficiently or doesnnot prevent excesses, although
he can foresce thems This is probably also noaﬂt by the Prosecution
in statin; (German Transcript of the sessionsy page 6l):
nThe rank and the position held by these defendant comprises
the authority to supervisc their subordinatess This authority
ethar with the knowledge of the intended crime and of the
subsequent conmitment of the crime during the time of ﬁheir
cormand renders them unequivocally penally responsiblee'
In criminal law a distinction is made between preparatory activity
and acts pertaining to the executlons Penally relewant are all acts
pertaining to the exccution, and that from the first comméncement until
the completion of the crimes Preparatory activity is, however, not

punishable, unlcss it constitutes a punishable act in
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itself. ‘he thief who brings a 1 dder to a certain place in order
to commit a burglary preparcs by this the burglary, In so far he
cannot yct be punished, He only renders himself punisheble in the
very moment in which he begins to execute the burglery, that

means to climb the ladder, in order to cxeccute the burglary then
in immcdiate comnection with this, The act pertaining to the
execution thus is an unbroken chain of events with regard to time,

THE PRESIDENT: Dr. Von Stein, in order that we may not misunder—
stand you argument in tWis respect, do you contend that if Mr, X
ig aware that a buglary is to take place and then does nothing further
phat he is not ligle criminally for ha%ing taken the ladder to the
place of the crime? Is that your illustration?

DRe VON STEIN: What I meant was - if I want to stick tp this
example — if the person concerned knows what action others intend
and he assists them in some manner, however, and assists them to
such an extent thet 1t makes it casler for the perpotrator to commit
a crime, then he is punishable,

THE PRESIDENT: Then your illustration is nOi correctly put in
your summation because you say here he only renders himself punishable
at the very moment in which he begins to cxecute the burglary, that
means t0 climb the ladder, be he doesn't have to climb the ladder
if he has taken the ladder theore so that it may be used in a
burglaricus entcrprise,

DR, VO STEIN: Your Honor, the cxample may not quite apply here,
With a ladder it would be like thisg if the person concorned only
places a ladder there but knows nothing about the plan and does
not commit any other action thon he is not liable to punishment—

THE PRESIDENT: If he —

DR, VOl STEIN: —-but the cxample was as follows?

THE PRESIDENT: Juet a moment, Dr, Von Stein, If you contend
that he knew nothing about the burglary and took the ladder with the

understanding that it was to be used for painting a house, certainly
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there is no crime committed, but we didn't understand your illustration
to be thaty If you say now that he knew nothing about a burglary
then the illustration is of no consequence whatsoevers

IR, VO STEIN: Your Honory I merely wanted to determine
a preparatory work from the point of view of time, Preparatory
work can have been done go much earlier that it can no longer be
considored a punishable ac£ from a‘legal point of views, What I
wanted to say 1s when preparatory work is liable to punishment,
I said principally that prepsratory work is irrelevent from a legal
point of vicw unless this preparatory work as such constitutes
a criminal act, That wag my principle statement,

THE PRESIDENT: It does not constitute a criminal act unless
the preparateory work is done knowingly, that it is part of a
criminal act, |

IR, VO STEIN: Your Honor, there are certain crimes according
to the Cerman law which refer to preparatory work, and they are
only liable to punishment because the legislature determines them as
a punishable act expressly, Apart from that preparatory work is not
liable to punishment from a legal point of view, The cxample I
have chosen with the ladder, it is like this, that because of the
preliminary work an action srises which can be described at the
beginning of the commission of the crime, that is the getting up on
the ladder, That is what I was tryins to explain,

THE PRESIDENT: Well, we understand that you understand that if

/

an individual obtains and carries a ledder to a certain place
knowing that a burglary is to be committed with the use of that
ladder and the burglary then does actually take placé that he is
particeps criminis, That is correct statement, is it not, from
your point of view?

DR, VON STEIN: Well, your Honor, may I repeat? I will stick
to the example of the ladder, If somebody merely brings a ladder

and that is 21l he docs, and he knowg nrthing about a crime apart from
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that, that the ladder is to be used for a burglary, then he is
not liable to punishment,

THE PRESIDENT: Very well,

IRe VON ST@IN: Although the ladder was perhaps necessary in
order t0 cnable the criminal to commit a crime this preporatory work
is of no importance from a legal point of view, But if the person
concerncd himself climbg the ladder but the burglary is not committed
then this proparatory task is an attempt to commit burglary, That
is why it is of importance from a legal point of view because some-
thing is adcied, »

THE PRESIDENT: Yes, but carrying your illustratiocn further,
if the man did not know that the ladder was to be used for burglary
and he climbed the lad’er not knowing that he was going to commit
a burglary then, of course, he is not guilty, He could have climbed
the ladder to elope with his sweethesrt, and that is not considered
a crime in any country,

IR, VON STEIN: Your Homor, I want to say something to thisg
example,

THE PRESIDENT: Letis take it up after recess, The Tribunal
will be in recess fifteen minutes,

(A recess was taken.)
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(The hearing reconvened at 1530 hours,)

THE MARSHAL: The Tribunal is again in session,

UR, HOCHWALD; If the Tribunal please, the Tribunal will
certainly recall that the prosecution objected against an affidavit
by the affiant, Jauer, and asked to cross examine this witness,

As far as I am informed by the marshal, the witness will arrive to-
morrow afternoon, Up to date the prosecution has not received a copy
of the affidavit in question. I have asked Dr, Riediger, who promised
it to me, and I have asked his assistant this morning, In order

to be able to prepare the cross examination, 1 respectfully request
that the marshal may inform Dr, Riediger to furnish prosecution with

a copy 0f the affidavit on which I am supposed to cross examine the

witnesses

THYE PUCSIDENT: Well, Mr, Hochwald, the situation is simply
this, that the witness will be in court and since the affidavit has
not been introduced in evidence, you may have that sffidavit unless
Dr, ZRiediger wishes to give it to you, If he wants to submit it
in evidence, then naturally he mist present it to you, but if he
does not then ——

MR, BOCHWALD: If Your Honors please, I understocd that the
affidavit will be admitted under the circumstances that the
prosecution will be permitted to cross examine the witnesse dit il
witness comes here;, I am suppcsed to cross examine the witness on
the affidawity L'do think T should have a copy of the document,

HE PRESIDENT: Well, Yes, if Dr, Riediger still sintends o sub-
mit it, them by all means you should have a copy of the affidavit,

VR, HOCEWALD: The original request of Dr, Riediger's was not
for the calling of the witness, the original request was for the
introduction of the document, I have requested to cross examine the
witness on the contents of the affidavit, nothing else is subject
of thevi:

"HE PRESIDENT: Yes, The Secretary General is instructed to
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contact Dpy Riediger, counsel for the defendant, Haensch; and instruct
him to turn over to the Secretary General the affidavit which is
the subject of this discussion so that Mr, Hoclwald may have a
copy of it for the purpose of cross examining the witncss, when
the witness takes the witness stand.

MRs HOCHWALD? If I may add, Your Honors, a Cerman copy
will be entirely satisfactory to me, Thank you very much,

THE PRESIDENT: The Secretary General will be so informed,

DR, GICK: Gick for Strauch, Your Honor, I have submitted
the affidavit of the wife of my client, as an exhibit and after
conferring with my client, I have to say that my client agrees to ity
if the prosecution wishes to cross examine this affiante

THE PRESITENT: Mr, Glancy, I don't know whethor you heard the
statement of Ir, Gick. It is to this effeet, that the defendant,
Strauch, has no objection to the calling of Mrs, Sirauch as a
witness for cross examination in view of the fact that he has
submitting in his own behalf the affidavit made by his wife,
Mrg, Strauch, The prosecution is so informed,

MRo GLAWCY; Thank you, Sir.

THE PRESIDENT: Yesg, indeed,‘

MR, CLATCY: We will take it under consideration later and see
whether or not we wish to call the witness,

THE PRESITENT: Very well, Dr, Gick, Proceed, Dr. Von Stein,
And I don't think that you nced to elaborate any further on what
you have already t0ld us with regard to the ladder episode, We
all admity I think, it is undérstood that if one 1s entirely unaware
of the purpose to which a ladder is to be put — unavware of any
criminal usey, that naturally he can't be charged with any crime, You
seem to be still in a state of quandary about it. You dom'y think
that anyone would accuse Romeo of having committed a crime because
he went with a ladder to tske Juliet away, do you?

DR, GICK: Wo Your Honor, I agree with you, I just would like
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to point out that the example chosen by me was a different one,

I merely cohcernod myself with one person and not with a number

of persons who were supposcd to be involved in a burglary therefore,
the migunderstanding,

THE PRESITENT: Very well,

DR. GICK: The execution of the crime of killing did not yet begin
with the internment of the jews, but in the very moment in which
the order to kill was pronounced ty the commander who had the
authority to do this, BResponsible for the killing is that commander
who was connected with the order to kill and its exccution, He
is likewise responsible for such killings which were committed without
his express order, which he could, however, have prevented,

In the case under consideration Sandberger gave,. the order to
intern the Jews, This can possibly be comsidercd in itself as a
delict within the meaning of International Law, On the other hand,
the internment is no act pertaining to the execution of the killing
which took place at a later date, If Sandberger had approved of the
later killing, a (punishable) preparatory activity could perhaps
be seen in the internment, Since he disapproved, lowever, of cases
Sandberger did nﬁt participate in the execution of the crime of kill.
ing, On the one hand not by active commitment, For in both
cases he neither psrticipated in the issue, nor in the forwarding,
nor in the execution of the order, But he did not either by
default as passive participation, For, in both cases he was not in
a position to prevent the killing because of his being absent, Mores
over, he had expressly declared t0 C rstens that he did not approve
of the Fuehrer Order and that he wanted to do whatever possible in
order t0 keep himself and his Kommando out of this,. In the case of
Bleymehl, Sandberger did not lknow at all that Bleymehl was informed
of the Fuehrer Order, and besides, in view of Bleymehl's character,
he thought he could be sure that the latter would by no means act
independently.
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THE PRESITENT: Dr, Von Stein, as we see it now, the issue before
the Tribunal is whether Sandberger knew that once he placed the
Jews in the internment camp they would probably be executed, and
the determination of that issue can only come from all the facts
in the case, If it is not reasonsble to suppose that he could have
anticipated their cxecution, then there was no crime, If reasonably,
as a normal thinking persony, he could have anticipated that the act
of intcrnment was but one step romoved from the act of execution,
then there would be criminal knowledge, Does that conform to your
view of the law?

DR, VON STEIN: Yes, but I wigh you would consider, Your Honor,
that furthermore cne must consider the compulsory situation in
which‘Sandberger found himself, Sandberger had received thé
order, first of all, to carry out the killing, Sandberger did not
carry out this order, Afterwards Jeckeln again threatened him that
ko would have to carry out these matters, and Sandberger always
postponed 1ite In other wurds, Sandberger was faced Ey the question of
what he would now have to do, * He could not always keep on postponing
the matter, but once he had to act in srme form and then Sandberger
weighed the problem what to do, On the one hand, he has to violate
the right of liberty; namelyy the intermment; on the other hand, he
would have had to order the exccution as per order, While weighing
these two problems, Sandberger chose the violation of the law of
less legal value, There was no third possibility for him, It was
excludeds When Sandberger was faced by this choice he believed that
perhaps after all there might be g possibility that beyond that a
further execution might perhaps be prevented, be it either that the
order might be revoked or that other incidents would happen and this
thought of Sandberger had been taken from hig finger-tips, He
thought that perhaps orders might be changed later on or that they
might be revoked,

THE PRESIIENT: Very well, We understand your position thoroughly,

G0
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)
Of course, we have also the other feature as to whethcf merely intern—

ing the Jews was not of itself a crime, depriving these individuals

of their human liberty. When we come to that, then we must consider

the question of superior orders, The mere fact that he locked up

these Jews oven without any thought of their execution would not of

itself be an innocent act unless he was acting under what you might

regard as compulsion and then we come into the fi¢ld of the “etermination
of the defense of superior orderse

DR, VO STEINr Yes, Your Honor, Already before I have stated
in my plea that perhaps the interment could be an international
delict, but I have algo pointed out how one could hardly consider
internment under interngtional law, I have a2lgo cited from the
scholars who have commented cn this question of the intermment and
who consider intermment as permissible according tn international
law, But in principle I agree with Your Honor, and I also say that
even if one says that Sandberger had made himself linble to punishment
because of the internment; one would still have to consider the
compulscry situation in which he found himself, especially the
superior order under which he acted,

THE PRESIZETN: That is the point we wanted to make, The deprivation
of the liverty of any person without justification ig a crime, We
start out with that premise, the defense is that the human liberty
was deprived only because of a compulsinn, influence, a superior
order, and of course that takes us intc another field of discussion
which, of course,will be resolved,

IR, VOO STEIN: Yesy May I continue?

THE PRESIDELT: Pleace dos

In both cases, however, he would also for legzal rcasons not have
been in g position to prevent his subordinates from killing. For
the order to kill was given by a higher superior directly and was

executed by a subordinate of Sandberger,
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Dr, Sandberger's membership in an organization declared criminal
by the I M T,

Dr, Sandberger is eharged with having belonged to organizations
deelared ciminal by the IMT,

1) as a member of the (SS) of the NSDAP

3 2) as a member of Office III, IV and VI of the Reich Main

Security Office,

The Prosecution has alleged that every defendant, consequently
Dr, Sandberger too, had been comscious of the criminal character of
the organization which he joined,

le Dr, Sandberger became a member of the SS only as a member of
the SD, He was never a member "of the SS" in iteelf - irrespective
of hig membership of the Sb, He wag neither assigned to a unit
(4 "Sturm", a Stendarte, or perhaps a staff of a higher command) of
the "General §S", the political force of the SS, not to a unit of
the Waffen S5, the Military brameh of the S8, He came to the 5S
only via the SD and hig "membership" in the 85 is not thinkable and
cannpt be judged separated from his membership in the 5D, above all
it sannot be proved with regard to criminal activity and taking
an active part therein, or taking a "congenting' part in crimes of
others by approval or even by a mere mombership, in consciousness
of a criminal nature of an organization, He can only thercfore as
a member of the SD have belonged to an organization declared criminal,

2, Dre Sandberger joined the SD in 1936, At the beginning he
occupied himself there with the reportins on the so~called "spheres
of life", It was sufficiently discussed during these proceedings

of what nature thig activity was.
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I may be allowcd to refer to all argumentations advanced

by othcr dcfensc counscl with regard to this espacially ‘
to the exhibits and statemegts advanced by the defensc counscl
fopithe dcfeﬂdant Ohlendorf. &ven the presiding Jjudge himsclf
statgdﬁin the coursc of the discussions on the SD reporting

activity of a defendant during his activity as Chief of

Officc TII in a Einsatzkommando that the lawfulness
(conscquently by no means criminal nature) of this activity
is acknowlcdgecd, It ig also showh that the SD most strictly
opposcd gll features of public lifc which were contrary to
an idealistic conception of National Socialist aims,
including all kinds of excesscs against Jews or othcr
enoroaohmgnts by the Party, by a disapproving manner of
rcporting, Neither at the date he joined the SD, nor during
his mcmbership could the defendant Sandberger thereforc hqve
bcen conscious of a furthcrancs of, much lcss of a particip—
ation in crimes. «dd to this that from 1937 until February
1940, 1.6,.just the timc during which the Nazls gradually
proqccdcd to a policy of forocé Dr, Séndberger rcally was
only a formal member of the ©9D. Hc worked Zuring that
pcriod in the intornal administration of the Land Wucrttcmberg
and_inrtgp Rsich Student Lcadership, and from Octobor 1939
onwards in the Immigration CGontor, For the rest, the SD
nevg:widcgtificd itsclf with this policy of the NSDAP which
resultgd in an incrcasing distrust towards its mombers, -
finally ~ a8 wes showﬁ Ly the dircct cxamination of the
defcndant Ohlcndorf - cvcn in an actual prescripbion by
thesc forccs which more and morsc governcd thc Party machincry
(as fels Cocbbcls, Ley ana Bormann, finally thce formal hcad
of thc SD himsclf, Reichsfushrer S Himmlor, and the Chicf

of the Scourity Police and the D). Of all things, the later
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"abaﬂdoning? of thc SD and its mcombers by the spocial top
comtand, which the SD had jointly with the General °3, the
Waffen Ss, ﬁhgqstate Police, the Oriminal Folics, otc.,

shows thcAs;ngqiarity of the incorporation of this inteclligcncc
organization into 2 formation whigh'had its ccatral agcncy
1n“the el cohotcedelty Main Officc, 4t all svents, the thcory
of a criminal_activity; participation in or furtherance of
crimcs by Off;ge TIT (SD Inland) and its subordinatec agencics
cannot be maintained after the evidence produced in this

triala singe~thcsc indcecd directly opposcd and unlawful
developmsnt of the Party activity.

Thercwis thercfore no nced to discuss whether possibly
abher agcnci;s and their subordinatcd agecneics committed or
supportcd any criminal activity or whether their members
cven without any personal participation had to be or could
be awarc of any such esctivity by branchcs of their agenciecs,

In any casc, Dr, Sandbsrger had not,could not and was nob
obligcd to havc become aware of any such activity by othsr
offices cvcn after he had been appointed Refcrent bf Officae I
in the Reich Main Sccurity Officc. Duc to lack of any eriminal
intent and actions of the Security Service, Or. Sandborgsr

had also no causc to lcave same up to the beginning of the

‘

sceand orld “ar, but he endcavorcd to bring about his relcase
aftcr thc Wafwhﬁd staptcd in order to scryve in the army and

to do so he rcmoved firsgst of all the impediment which

consistcd in his rhoumatic ailment., But those cndeavors of

his were blocked alrcady by the then valid strict order against
any withdrawal from service, Membership in the SD was not
voluntary.any longcr; relecasc was now only and alone at the
discrction of the common high command, sharcd also with other
semi-military and military organiZations,‘which extendced their
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compulsory orders intcnded for organizations of this kind,
also tp_thc SD, entirely:unsuiteq tp this hv its naturc.
The facts about the impossibility of a withdrawal from this
time on, wcere proven by me in a number of tcstimonics; I.rcfcr
in th%s instancc to thesc oxhibits containcd in the Documcnt
Bookss The *insatzgruppen- and I‘*c,)m.meu'ldos were then formcd
for the campalgn against Rysgia and Pr., Sandbcrgcr was

ordcrcd to Binsatzeruppc A as “ommander of SK la, as a
nembcr of the SD it was to him in no way disccrniblc or to

.

bg prgctcd beforchand, that for a membcr of the SD cvery
anything clsc but purcly inf ormational, cspseially policc
cxcoutive functions could comc undsr consideration, fdr the
onc rcason, that the SD had 2 common High Command with othcr
organizations. Sandbsrger had no knowlecdge at all about
the_tas;s of I5insrfltzgmppen baforc he was detailed for duty.'
Valid Tor his dgtail were regulations rcgarding polics units
on spccisl duty. Insubordination was threatened with ‘
s;vqrgst pchaltics by SS and Policc %ourts. Duc to his
chforoqd activity with a Sondcrkommando Yr. Sandbcrger bccame
awarG of mcasurcs forming thc basis of thosc procccdings.

He himsclf however has rcfraincd from any criminal activi?y.
Actual participation in a crimc is thcereforc not thce casc.
His manbcrship, whilc awarc of criminal plans and acts of
others, was ncvcerthclcss compulsory, it could not constitutc
any participation or activity, <Ycspitc of this Dr, Sandberegcr
provcd his intention to quit his activity, From the cnd of
1941 Pr, Sandberger tricd 7 times to get relcascd for scrvice
in thc &rmecd Forccs, always without success. In this rcspcect
& rcfér to0 the testimony of thc witnoss Ppengler and to the
tcstimonials in this rcepcct submittcd by me as cvidencc,

As Chicr IIT with thc CGhief of the Sccurity Police at
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Vorona, Ltaly, he was finally ablc to return to merc SD

L] y’
rcporting activity in thc scopsc of which Sandbcrgcr actcd now
as beforc ncitheor criminally, nor was he ablc to gain any

knowlcdge about such an activity of othsors therc, the SD had

remaincd truc to his rcjcction of such active or passive

1

ic was now in his capacity as an SD momber

1

-

participation.
also under the guthority of 98 and Polioe jupigdiction, O
which also SDmagonoiGs WC TG suquot.'

Dy, S;ndborgcr was finally yot head of a group in Office
NAets Bhe B@ich.mqih Seeurity Officc, in this position hc took
carc of tcchnical administration tasks, hc camc into contact
with thc rclcyagt tasks of the office in conncction with the
"Egmont cho?t”. But just this contact shows again no
eharaotorigtics of criminal implication, sanctioning of such
an agtivity-or the awarencss of participation only by mcmber-
ahip. On thc contrary it was the aim of this rcport to make
highcst quarters well inclincd to an immcdiatc cessation of
hogtilitics ab the pricc of oapitulation, by giving a clgar
picturc of the Roichts hopclcss statc,

In Officc VI of the Reich Main Sceurity Officc in
conncction with the forecign ncews scrviec opcrated by it,
should cvcr havc becn in contact with criminnl intcntions or
a2 criminal aetiyity, thcen this was surcly not the césc from
the yoar 1944 on, the year in which Dy, Sandberger tock over
his post thcrcy_

4ll characteristics of any criminal activity,
participation in such an activity, favoring, or conscious
support duc to merc mcembership while aware of such acts as a
member of the ©D or the Office VI of the Rcich Main Sceurity
Officc; do thercfore not apply to Dr. Sandborger. But mcrc

membcrship without these characteristics can not be liablc to
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punishment, His mcmbership after the 1 Septcmber 1939 was
besides not voluntery, nor his mcmborship of a Sondcrkommando
eithor, Valid is in this rospcet what causcd the IMT to cxompt
ccrtain groups of pcrsons from mcmborship in eriminal
organizations.

Exompt. must bc thosc pcrsons who "arc drafted by tho
State for membership in such a manncr that thoy had no choilco
Lalth

According to all of this thc dcfondant Pandbcrger has

not madc himsolf liablc %o pugishmcnt in the scnsc of Count 1
I1, and IIT of thc indiectment, I beg tho honorable Court to
Pay duc considcration to this rcsult of the trial by a just
scntcncce

THI PRISIDAWT: Very woell, Y7, Bocssl, .

DR, KOQSSL: “ttorncy for the dofondant Ott?

Wi rptidonts ol e oaianes b i vay e Can g

According to the cxprcss statcment of tha'Proseoution
this trial is conccrncd with tho crimc of genoeidc, which in
thc thcory of thc Prosceution was incitced by the fundamental
tcnchings of the Nazi dootrinc. The Frosceution logically

rcgucsts that thc Tribunal, by imposing a punishmcnt in

accordancc with intcrnational law, will confirm thc fact that

‘human bcings havc the right to live in pcacc and dignity,
whatever their racc or their rcligious faith may be., The
Prosccution, thercforc, docs not raisc tho charge of murder
within thc mcaning of the facts constituting this crimec in
nagtiznal lqgislgtivc codcs. Yonc of the dsfondants is charged
in thc Indiot@;gt with the murdcr or mistrcatment of any onc
Spceific pcrson., Ir this were thc'cqsc the Indictmont would
doubtlcss name the presumcd victim,

5 Lk

To bc surc, the Prosceution also mentions murdcr =s a
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