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[ Oct-A-FL-2L.2-Gallagher (Int/ Lca)

Court Mo, IT-A, Case IX

- %

scrvice for the war period aa auxiliary war worker. That he wes, first,

-

cmploycd in the SD intelligcenee service ot home, was detailed, tcmpora—

rily, to Einsatzkommando C-6, cgainst his will, and, finelly, wos re-
transferred to service at home, Evidence will be submitted that CGraf
refused repeated suggestions to be taken over by the 8D, and repeatedly
tricd in vain to get away cntirely from the SD. The fact that the Defen-

dant Graf obtaincd an 8S rank for the period of his employment with the

(9))]

SD, did not mean ncw membership in the $S, The request of the prosceution
conccrning conviction of the Defendant Graf on account of memberiship
in @ crimindl_organization cannot be complicd with — apart from othcr
points — becausec of the laék of membership in the SD or SS. It was
alrcady prcviouslf mentioncd thet there is no proof at all for any cri-
minal activity of the Defendant Graf,

The evidence for the defondant tatthias (raf will show thet the
indictment is completely unfounded in all three counts.,

Your Honor, I would like to put 2 question to the Tribunal. In
the opening session on the 15 Scptember it wns stated that motions for
the calling of witnesscs to be interrogated are to he rut in. I have
complicd with this recucst. I have madc my motions. If I only count
one day for ¢ach of the defendants, my turn will come at the o&riiést
four wecks from now, Yesterday the Defensc Center alrcady brought the
witness FranziskabRCimers from Bonn to Nurnberg, but I cen not sce why
this lady who has a Job today at home has to Sit idling in Nurnberg for
four weeks, I, therefore, ask the Tribunel to permit me to tell this
Miss Reimers to return to Bonn, and to stand ready to come back to
Nurnberg at my call,

THE PRESIDENT: I want to thank you, Dr. Belzer, for your immediato-
ly and cnthusiastic compliance with the request of the Tribunal -

DR. BELZER: I have not the conncetion,; Your Honor,:

"THE PRESIDENT: ey be you don't have your carphonecs on correctilar,
465



v Oct~A—FL~24~3~Gallagher (Ints Lea)

Court No. IT-A, Case IX

DR. BEIZFR: Thenk you.

THE PRESIDENT: And I want to congratulate the Defense Center for
the speed with which it opcfated, as it would scem they have go ahcad
of 211 of us. I see no rceason why this witness should be compelled to
wait the period of time which you have cstimated, so you have the con-
sent of the Tribunal to release her, and to seec to it that she is back
here in Nurnbers in time tb be called as a witness when you arc ready
for her,

DR. BELZER: Yes, Your Honor, Thank you,

THE PRESTDENT: A1l the opening statements appear now to havé been
delivered, and I want to thank the Defonse Counscl for their cooperation
with the Tribunal in every respect, and we will now recess until to-
morrow morning at 9:30 o'clock, Dre Aschenauer will proceed with the
presentation of the Ohlendorf defcnsc. Do you have something to pre-
sent?

DR, STUEBINGER: Dr. Stucbinger for tﬁc defendant Werner Braune,

Your Honor, I would merely like to suggest that the opening state-
ment for the defendant Braune may bc read, I have not as yet read this.

" THE PRESTDENT: Oh, T am very sorry, ycs.,

=

DR. STUEBINGER: Mey it please the Tribunals

The defendant Braune has been indicted by the Prosccution, as have
2ll the other defendants, on the following throe counts:

1. Crimes against Humanity,

2, Commission of War Crimes,

3. Membership in o criminal orgenizetion,

In the main the Prosccution in 9 document books has brescnted ma-—
terial and cmphasized it in its opcning statement, demonstrating how
the dofendants, - including defcndant Braune - arc Supposcd to have com-

mitted acts making them guilty in the meaning of the Indictment, Tt has

characterized the acts of the defendants as "the tragic fulfillment of
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Court Ne, TIzh, Gasc FE

& program of intolcrence and arrogance', Over and ebove that%‘it
hes steted that each of the defendants, in his position of responsi-

-

bility or as ggmmender in a so-called ligquidation unit, usurped the

-

right to determine the fatc of human beings, and was imbucd with the

’_—40

idca of decath as the intended result of his power and contempt. The
acts for which the defendents have to answer werc supposedly not dic—
tated by military nccessity, but by an extreme perversion_of human
ideas, the National Socialist doctrinc of the master race. In refu-
tation of this, I as Defcnsc Counscl, should like to make the following
statcment ¢

In the opening scssion of 15 September 1947, in answer to the

S

question put by the Presiding Judsc as to whether or not he considered
himsclf guilty of the grave charges brought cgainst him, the defendant
answered "Not guilty" and with this statoment he thus expresscd his
own inner conviction.

Nothing could be furthcr from the truth than to interpret this
answer as’ an expected incomprchensible denial and therefore to attach
no significance to it; nothing could be further from the truth than to
interpret the statcment of the Defendant as an attempt at cowardly
cvasion of rcsponsibility.

By stating that hc was not guilty, the defecndant consciously ox-
presscd the fact that he feels absolutely innocent of the grave charges
which have been brought against him and that those who were ultimately
responsiblc were quite other persons who are not sitting in the pri-
soners! dock today,

Tithin the scope of my argumentetion, I shall show what conside—
rotions and trains of though are the basis for this fecling. It is in-
herent in defendant Braune's attitude that he in no wey attempted to
disown his acts cr.to white-wash them and that his statements are cn-

tircly trustworthy,.
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This human apd decent attitude of my client has made it much
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garry out my task as defense counsel., I do not regard

I AL

I

it as my task to abttain a dubious mresult by legal tricks and distor-
tions, but merely to serve the cause of law and justice before this
high Tribunal,

Concerning Counts I-IIT of the Indictment

In Count I, the Prosecution charges the defendant with crimes

against humanity, in which he is alleged to have participated, as de-

fined by the provisions of Control Council “aw No. 10.
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Court 24, Case 9

v

Gount IE of the T, digtment charges tihe Defendant, to have comitted
> 1Ly = ho S n z FEs N s B e lartp -2

.'()

wan grives by the swig uGblUﬂSa grimes which wene CQMﬁFttud through

violation of the laws and customs of wary including murder, maltrcatment

P 3 a3

of prisoncrs of war and of the civilian population of countries and
torritorics under the belligerent cccupation of cr otherwise controlled
by Germany ond wanton destruction and devastation not justified by
mlitary ncecessitya

Finally in Count ITIT of the Indictment the Defendant is charged,

1.) with having becn a member of the Schutzstaffeln (SS)

subsequent to Septenber 1939

2+) a member of Amt III of the RSHA (SD)

3e) a member .f uﬂb IV of the RSHL (CGestapo)
isce Of organizations, declared to be criminal by the International
Milita‘y Tribunal and paragraph 1 d of Article IT of Control Council
Law YMos 10a

~

It will be the task of these proceedings to clarify to which extent
the actlons constituting the subject of the indictment comply objectively
with the above-ncntioned facts with regard to Germany's fight against
Bolshevism unless neasurcs taken in individual cases scem justified ag
permissible retaliation according to existing customs of international
and war law or were permissible as punishment for offenscs against orders
cxpressly and publicly issued by the occupying powere

In addition to that,.it has to be stated that the Defendant was
under orders in a frontline assigmient and acted only within the scope
of orders which hc considered to be binding, The question of acting
on orders is of special importance in this case, since the defendent was
not holding an important key position, but was a subordinate receiving

1

and received his assigmmcnt at a time when all orders had already

o)

=

(2
y

been issued and had been in the processof execution for months.
Under these circumstances he had no possibility to disobeithe

order, apart from the fact that he trusted the legality of the order

given to hims



7 Octobor L7=A=ATD~25~2~Hoxsie (Inte Lee)
Court 24, Case 9 :

1,) These points of viecwmade the Defendant speak his not guilty"e

Py

2,) This trial rcceives its spcclal cheracteristics through lacking

consciousness of guilt and cmergency resulting from orderse

The prosecution, to be sure, censiders the prerequisites for all
three ccunts of the indictment existent by claiming in figure 9, letters
A~P of the indictnent, -— without, however, completely specifying the
actions with which the Defendant BRAUTN is charged (with exception of
letter F) = that the Defendant as leader of Einsatzkormando dldliey Sokin
Einsatzgruppe D murdered a considerable number of human belngs in his
territory of assiénmont (Criuea) during the time of November 1911 until
March 19424

T want to state that the prosecution, too, means by mmurder the

concopt cormon and unchanged at all times to all civilized peoplesy of
killing a human being from joy of killing, avarice or other 1owvmotives,
maliciously or cruclly or by means constituting a common dangere

Tn view of the first two counts of the indictment I will cxplain
that the defendant without any efforts of his own was ordered to an
Tinsatzgruppe in the Bast and that in his positicn he only acted within
the scope of binding orders issued long before his arrival and that he
could not net differently although the contents of those orders in no
way corresponded with his ovn ldeas concerning the treatment of members
of other races or werc cven in accerd with his own inner disposition
and wishese On the contrary the carrying out of the orders given to him
was rather a heavy psychological burden for the Defendant and only the
idea of duty and cbedlencey, but also the knowledge that it would be
impossible for him to evade this crder, made it possible for himito stand
this strains It wos not in his power to annul cr to alter orderse

T shall prove that the defendant BRAUNE only when in the Tinsatz
was told what his tasks were, when all ordershad alre;dy‘becn given a long

tine ago and when they had becn cxecutbed since monthse
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It was not up to him tnguestion the FPuchrer order, elther
objectively or subjectively, His Kommendo did not exterminate but 1t
carricd out orders which, as they had been given, werec given from a
point of view of safeguarding the territorye He was not entitled %o
examine or even to decide upon vhat wes a military necessity and what
note That was sclely the task of the highest military authorityes

The fact that the execution of the crdered measurcs on a front of
mre than 2000 kilometers resultcd from the situation reports and that =
these reports were sent to 60 Aiffcrent agenciesy as is proven by the
distributor, and situation rcports were sent out in 100 copies to Reich
Ministricsy as for instance to the Reich linister for Forelign Affair§3 e
Ve RIBBENTROP, proves, that it wasout of the question for the defendant
+to doubt that this was anything but a Fushrer crdere

0f decisive importance for his conviction is also the faect that the
Tehrmacht, as the executor of exccutive power and of the responsibility in
the cxccution of the measurss, participated to a very cssential extent
or that the Tinsatzgruppen rcceived any possible assistance in the
execcution of their tasks. lus he soon recelved crders directly from the
Army to take and executc measures in the sense of the Fuehrer orders, be
it the assignment for the combing of Simforopole in which it was oxpressly
stated that they were to be on the lockout for Jews, or the order glven
by the 1lth Army, which in Deceamber 1911 ordered the execution of the
measures against the Jews in 3imferopol to be finished befere Christmase

Finally, and as concerns all these reflections, the mamner in which

1

he fight was going on

e

n the Fast mav not be forgotten, and that one had
& 3

to deal here with an opponent, whe orizinally disregarded any International
Taw and fought a total war, in which ho thouzht every menns admlssiblee

proof for this conception and mamner of fighting of the cnemy was the

<

systematic way of the partisan warfare, which had already been wcll pre-
pared by the Russians before the outbreak of hostilities and which was

considured an especially effective means to docrease the strength of
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o onory, The manner of fighting in the Fastern campaign, for which the
assicment of partisans behind fhe lines of the German Army had been

considored as a well calculated means of fighting and which had bocn

cultivated accordingly in an ever incrcasing measurc,hassshown how far

a1

in modern total werfare the mcthods of fighting have comc away from the

7

L
deologies of the Hague R culations for Land "Tarfare, and how fluctuating

l_h

-

had become the whole complex of the problems cf nilitary necessity'e
That is also borne out by the mannecr in which the nodern air warfare was
conducted and the development of the atom boub as the latest means of
corbat until its first cmploywent in Jopane

These reflections show the situation in which the defendant found
nimsclf in the assignment in the Tast and make clear the situation con-
cerning orders ziven him, The Proscecution has also &cknqwledged this
situntion concernin; orders without any rescrvatlons, when they talk on
pageé 11/12 of the Opening gtatenent of an information given the cormanders
of the Wehrmacht by HITLER on the tasks of the ! Ein s,tzgruppen, and when
they refer to HITLER's decree as shown in the verdict of the IMT, and
mentions that detailed instructions were put into effects

The defendant's conducts The defendant BRAUNE saw to it that orders,
issued long before this assumption of officey were carried out co“rectly
and he took special carc that nb cxcesses or cruclties occurreds

The picture, which T shall draw on tnc hasis of testimonials and
the defendentts cxamination in his own casce, 1n no way conforms to the
picture of ny clicnt which the Prosccution hasgiven in itsopening speeche

The Defendant BRAUNT was not the man G take upon himself the right to
I g

decide the fate of men and O denl out death in a cold=blooded monners To

%

()

the contrary, he considered this, his task, his duty as a tremendous burden,
carrying it out mer roly 1 n realization of his war—time duty as & subject

and soldier to abide by the orders and laws of the head of the State and
his Supreme Wilitary Commander true to his cath as Civil Servant and

soldiers
472



7 October lT=A=iTD~25-5«Hoxsic (Ints TLec)
Court 2p, Case 9

11 proeve to the Tpibumal thet the defendant always acted in the
conscicusness of carrying cut a Fuchrer order, thereby cngaging in a legal
activity. In hermony with his pprsonality and position he could under no
circumstances oppose this orders Much less did it occur to him that he
might possibly refuse to carry out the ordery as he was aware of the
conscquences which such o refusal in the operational theater would mean
to him, It would have meant his certain death.

Thus I have come to the question whether open resistance could have
been expectede The Judgment of the I 1,T. defines it as a question whether
there actually existed a cholce in accordance with ethical laws,

of Erhard IMILCH

Court Nos II answered this question in 1tsjuds
2 il

(page 96 of the opinion) tc the offect that it did not intend to suggest

to IILCH and hacd never

s0 vhat he (TLCE)-should have chkoscn any way
cut which might hawve cest hin his lifce Lifz is a lepal right the main-
tenance of which must above all be granted to mons buo open resistance to
HITLER!'s order would have brought 1t tc 2 suddern ond, Toe defendant BRAUNE

was ne more than a small cog in a lorge nmochine and 1 nave been

nd HITLERTs order would still

0

remnoved by the force of authority and powor
have been carried out,

There was no way. open to the defendant to evade the command to which
he wasappointed and he could not sabotage the orders for he was alway
under the control of his superiors and his subordinates wlo indepcendently
of him bad for somc time already acted on orders given them,

I, shald desctibe BRAUIM!s conduct when not under crders from his
suprene comandsrs

BRAUNE never belonzed to the CGeneral 85 and can thué not be scntenced
on that pointe

He left the SD in April 1939 when transferred to Coblences After the
outbreak of war he did not belong to Amt ITT, Amt VI or Amt VII of the
RSHA.

BRAUNE belonged to the Gestapo, but I shall prove that also this fact

does not provide the basis for a sentencey for BRAUME was made to join
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T October L 7=A=ATD=25-6~Hoxsie (Ints Lee)
Court 2A, Cgse 9

o Gestape by dedcption and coerciony he did not join by his own'free
will and it is this free will which is a condition for a sgntence.
Allthese circumstances will present BRAUNE and his cenduct in a
totally different light from that in which the Pfasecution has tried to
present hime The only possible answer to the Prosecution can be a verdict
of "Not Guilty",

THT. PRESIDENT: I hope y.u understand, Dre Stuebinger, that there is

no intention to slight you by nct cellinz you this afternoon, The con-
fusion arcse through the fact that you had appeared at the podium this
norning, and apparently yuu were checked off, so now we certainly do have
your opening statement, and now we will rccess until toncrrow morning at

nine—-thirtye

(The Tribuiad sdijsurnbd gntdlC October 1547y at 0950 Dewrs)
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