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7 Oct 47-A BI.23- -3 Samnson_.(lea)
Court II-A, Case IX|

_.,ogsivle for a man of Defendant Radetzky's military rank.
For him contradiction or opposition would have meant a cer-
tain danger to 1life and limb. Such conslderations are, how-
ever, totally unnecessary in connection with D2fendant v.
Radetzky and there is no need to plead, perhaps, that the
defendant incurred no criminel guilt because he could not
be espected to oppose criminal orders given him.. For De-
fendant v. Radetzky never received or cer. -3 out an order
for execution nor did he ever assist in any way in the
carrying out of such an order. This leaves a mere know-
ledge. I believe I am in a position to state that it is
already an established principle of the American Military
Tripunal that criminal responsipility cannot be based on a
mere knowledge of crimes.

Accordingly, trusting the Tribunal's Jjustice, I hape
to invalidate the charge brought against the Defendant v.
Radetzky.

THE PRESTDENT: Uounsel for the defendant Graf, You
may proceed,

DR. BELZER: (Attorney for the Defendant Graf)

May it please the Tribunal, the outside appearance of
this case is marksd by lack of space, The dock is terribly
crowded and the seats of the counsels for the defense have
grown, so to speak, into the tables of the judges. To
whatever estent I feel personally honored to be seated at
the table of the judges, &0 to speak, I gust all the same
say that at least this one place could have peen saved if
the prosecution had chossn the men whom i1t wanted to bring
pefore the Triounal in connection with the Einsatzgruppen
from the sane Dbint of view which it maintained in the
indictment and the opening statement. The inclusion of
the Defendant Matthias Graf into the ihdictment of Vase 9
is a serious mistake of the prosecution.
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7 Oct 47-A-BJ_25 .4 Sampson—{Lsa)
Court II-A; Case IX:

kentioned in the indictment at last defendant is:
"Matthias Graf - (2nd Lt) in the 8S, member
of the 8D, Officer of Zinsatzkommando 6 of
Einsatzgruppe C."

In number 5 of the indictment it is stated that all
defendants, as officers or staff members of one or more
Tinsatzgruppen or subordinate units, had committed the
crimes specified in the indictment.

The opening statement of the procscutica completes
this statement on page 1 by saying that the defendants had
been commanders and officers of svecial groups known as
Einsatzgruppen, that each of the defendants in the dock had
hz21ld a position of respousibility or command in an extermi-
nation unit and each of them had assumed the right to decide
the fate of men. £xamining fhe individual responsipility of
the defendants the vroseuction states in the opsnlng state-
ment (p. 35 and 36 of the German translation) in addition:
"Each of the defendants held a position of responsibility
or command in an extermination unit. By virtue of his nost
he had the power to order executions," And further I quote:
"As military commanders these men wers bound by laws well
known to all who wear the soldier's uniform, laws which
impose on him who takes command the duty to prevent wishin
his vpower, crimes by those in his control." Finally, the
prosecution in its opening statement (p. 36 of the German
translation) promised: "We shall show in this case that
the rank and position of these defendants carried with it
the power and duty to control their subordinates, - This
power, coupled with the knowledge of intended crime and the
subsequent commission of crime during their time of command
imposes clear criminal responsipility."

Well, the prosecution has terminated its statement

about evidence; concerning the Defendant iatthias Graf, it
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7 Oct 47-A<BJ-23-5+Sampsons (Lea)
Court II-A, Case IXi

has not proved ahything at all as to participation; in any
form whatsoéver, in the crimes specified in the indictment.
Tt could not do so and can never do so.

It-is @orrect that the defendant Matthias Graf was
assigned to the Einsatzkommando C-6 from the end of May 1941
to about the middle of October 1942. During all the time of
his membership in this Kommando the desfendant had not the
rank of an officer. At the beginning of the war with the
war with the Soviet Union the defendant Graf had the lowest
rank among all members of the Kommando. It can therefore
not be said that Graf had held any authority of command or
even only a position of responsibility in the Einsatzkom-
mando C-6, Nor had the defendant traf to do any police
work with the Einsatzkommando C-6, nor had he in the least
o do with the executions carried out by the Fommando. Graf
wag apecialist III of the Department $D: His tssk congidted
in reporting from all fields in the 1life of the population.
These reports concerned:

General atmosphere and situation,

ethnic questions and oeople's health,all. disecaxes,

scareities, physicians and lack of medicine resp.

scarcity;

education, art, science gnd rssearch,

agriculture, forestry, commerce, handicraft and

trade, industry.

This was the task of the defendant, and during the
whole of the time of his membershio in the Kommando the
work of the defendant Graf was within this framework. The
fact, that the defendant Graf had no officer's rank in the
Einsatzkommando C-6, results from the dccument submitted oy
the prosecution, NO-4801, Exhibit No, 147, in Doec., Book
ITIC, This is the personnel file of the &efendant. On
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7 Oct 47-A-BJ~23-6-8ampson-(Lea)
Court II-A, Case IX,

page 1 of this document it is entered tlat Matthias Graf
was appointed 2nd Lt on 20 April 44, Consecuently the
defendant became an officer only after being away, agailn,
from Einsatzkommando C-6 for nearly 2 years.

By witnesses and documents the defense will prove
that the defendant Graf was actually not a mempber of Ein-
satzkommando C-6 as officer, and was never a staff member
of the Kommando or of Einsatzgruope C, that, at no time,
he had or exercised authority of command, at no time, did
any police work and had nothing to do with any execution.
The defendant Matthias Graf can never be connected with

the crimes described in the incdictment,



7 Oct=A-FI1-24-1-Gallagher (Int. Lea)

oot Nos II-A Case IX

In number 13 of the indictment; it is stated that all the defen-
dants had been members of the SS and, in addition, the defendant Graf
is enumerated among the mcmbers of the SD. Hercby Graf is charged with
membership in organizations declarcd criminal by the judgment of the
TNT. On the part of the defonsc it is objected in this respect that
the defendant Matthias Graf withdrew from the SS in 1936, This fact
results from the personncl filc of the defendant, prosccution cxhibit

147 in Doc. Book IIIC. On page 6 of the Document (page 3 of the ori-

ginal) the following time is given as period of memborship in the SS;

S
.

1 April 33 ~ 15 March '37, and as rank: SS Sturmann. Graf did not
rejoin the 3S.

The judgment of the IMT concerning membership in tvhe SD takes as
starting point that the SD was a voluntary organization and states as
a fact that all members of the SD joined this orgonization in a volun-
tary waye. In thc conclusion the IMT declarced “as criminal in the sensc
of the statutc, the group of those members of the SD...,who became or
remained members of the organization, although they knew, that this
organization was made use of for carrying out acts declared criminal
according to article 6 of the statutc, and who, as members of the or-
ganization, took a personal pert in the commitmcnt of such crimes.!
The conviction of a defcndant on account of membership in the group -
declared criminal - of members of the SD is conscquently dependent on
two preliminary conditions:

(1) Voluntary joining of the SD and hereby membership in the SS or
voluntary maintaining of membership and

(2) Teking 2 personal part in the commitment of_crimcs mentioned
in the statute and in the Control Council ‘aw No. 10,

It will be proved that the defendent actuelly withdrew from the SS
prior to 1 September 1939, It will be proved that Fraf ncver joined

the SD voluntarily, but in Januery 1940, became liable for cmcrgency
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Court Mo, IT-A, Case IX

- %

scrvice for the war period aa auxiliary war worker. That he wes, first,

-

cmploycd in the SD intelligcenee service ot home, was detailed, tcmpora—

rily, to Einsatzkommando C-6, cgainst his will, and, finelly, wos re-
transferred to service at home, Evidence will be submitted that CGraf
refused repeated suggestions to be taken over by the 8D, and repeatedly
tricd in vain to get away cntirely from the SD. The fact that the Defen-

dant Graf obtaincd an 8S rank for the period of his employment with the

(9))]

SD, did not mean ncw membership in the $S, The request of the prosceution
conccrning conviction of the Defendant Graf on account of memberiship
in @ crimindl_organization cannot be complicd with — apart from othcr
points — becausec of the laék of membership in the SD or SS. It was
alrcady prcviouslf mentioncd thet there is no proof at all for any cri-
minal activity of the Defendant Graf,

The evidence for the defondant tatthias (raf will show thet the
indictment is completely unfounded in all three counts.,

Your Honor, I would like to put 2 question to the Tribunal. In
the opening session on the 15 Scptember it wns stated that motions for
the calling of witnesscs to be interrogated are to he rut in. I have
complicd with this recucst. I have madc my motions. If I only count
one day for ¢ach of the defendants, my turn will come at the o&riiést
four wecks from now, Yesterday the Defensc Center alrcady brought the
witness FranziskabRCimers from Bonn to Nurnberg, but I cen not sce why
this lady who has a Job today at home has to Sit idling in Nurnberg for
four weeks, I, therefore, ask the Tribunel to permit me to tell this
Miss Reimers to return to Bonn, and to stand ready to come back to
Nurnberg at my call,

THE PRESIDENT: I want to thank you, Dr. Belzer, for your immediato-
ly and cnthusiastic compliance with the request of the Tribunal -

DR. BELZER: I have not the conncetion,; Your Honor,:

"THE PRESIDENT: ey be you don't have your carphonecs on correctilar,
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